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Licensing digital images to commercial publishers

Allowing a commercial publisher to bear imaging and site-development costs for your material can offer significant benefits: improving access by bringing remote users worldwide to your records; saving on preservation and scanning costs internally; and returning valuable royalty income. 

This guidance is aimed primarily at archives which have been appointed as places of deposit under the Public Records Act 1958, and wish to digitise public records in their custody but may also be found useful by other services.

There are areas where care is needed in managing and policing such projects, but most major publishers will know the structures, procedures and limits, and be happy to co-operate to the benefit of the archive. 

This is a rapidly developing field, and archives should be prepared to research the current market when seeking potential commercial partners. As of 2010, the principal publishers known by The National Archives to be active in the UK are:

Family History
Ancestry.co.uk
Familyrelatives.org

Findmypast.co.uk (part of BrightSolid)
Genes Reunited (part of BrightSolid)
OMS Services (also trading as Origins.net)

S&N Genealogy Supplies (also trading as British Data Archives Ltd)

Scotland Online 
Academic Sector

Adam Matthew Digital
Alexander Street Press

Cengage Learning (formerly Thomson Learning and Gale Group)

Footnote

ProQuest 

Intellectual Property Rights

Public Records cannot, by law, be licensed exclusively to one commercial company, and neither should a Place of Deposit sign agreements “in perpetuity” as regulations may change.

Intellectual property is a complex area of law, and archives considering embarking on any programme of digitisation will need to exercise due care to ensure that they either control copyright and other rights in the material to be digitised, or have obtained appropriate clearances from the rights owners.

Places of deposit appointed by the Lord Chancellor under s.4(1) of the Public Records Act 1958, which are considering digitisation of public records in their custody, must adhere to current guidance on Crown Copyright in such records. Note that records presented to archives under s.3 (6) of the Public Records Act are no longer public records, but may remain subject to Crown Copyright.

Current government guidelines give places of deposit delegated authority to license Crown copyright material in their care. Royalty can be charged for use of direct images of the documents themselves (rather than content transcribed from the documents). On this basis, each discreet record set proposed for digitisation and publication will require a publishing contract. Places of deposit should consult The National Archives before seeking to digitise photographic material among public records in their custody.

Although most public sector archival institutions are technically excluded from the Re-use of Public Sector Information Regulations 2005 it is strongly recommended that archives should ensure that contracts stipulate that any rights granted are non-exclusive.

Essential Clauses

The following items are required where places of deposit are digitising public records, and are strongly recommended in other cases.

Definitions

The parties involved, the exact record series in question, and the legal terms used.

Duration

This should not be in perpetuity (the agreed term for most of The National Archives’ contracts is 10 years from signature with renew options).

Rights granted, and those retained by the archive

This should cover:

· non-exclusivity (i.e. the same content must be available to all companies, never granted as a monopoly to one)

· the permitted uses of the information by end-users of the online product (i.e. for educational or personal use, not commercial gain),

· use of brands and logos of the content owner, 

· “primacy period” if offered, preventing secondary licensing in return for an enhanced royalty rate

· distinction between intellectual property rights in the original content and the product created by the publisher – clauses need to make sure archive retains intellectual property rights in the images, while the publisher will usually own rights in their arrangement, navigation tools, enhancements, and bespoke contextual material such as introductions, editorial pieces, help files and illustrations. 

Provision of the “Licensed Material” 

Clarifies the logistics of supplying the records to the publisher – whether microfilm is to be scanned, or original documents, the required formats and insurance cover for any material which is to be sent off-site for imaging/scanning. 

Imaging should take place within your archive if at all possible, but if this is not the case, TNA can offer advice on clauses on insurance, warranties, inspection of facilities, and other relevant matters to cover off-site scanning.

This clause usually refers to detailed technical specifications and project schedules which form appendices or “schedules” to the main agreement.

Obligations of the Publisher

Covers: 

· the care of originals or surrogates, 

· approved forms of words for acknowledgements, 

· standards of transcription and software development – critically, the mandatory provision of uncompressed files for digital preservation at the archive (TNA requires TIFFs on tape, disk or removable hard drives)

· provision of test access to the site by the content owner for approval before release.

· provision of access to the online product on the archive’s premises for the duration of the agreement

· provision of access to metadata created by the publisher 

· provision of statistical data on public usage (TNA usually asks for numbers of unique users, dwell-time and number of downloads)

Royalties

Providing documents for scanning represents a significant cost to the content owner, and archives should therefore charge royalties for use of direct images of documents. The precise rate is a matter for negotiation between the publisher and the archive, and will depend upon the likely rate of return which the former anticipates from use of the images. This can be via pay-per-view transactions or subscriptions, to individuals or to institutions, but the royalty clause should always define:

· for small collections or individual contributions to a larger thematic collection, an up-front fee may be more practical, guarantees payment and offers a better deal than small iterative royalty payments

· the royalty rate(s): sometimes an escalating scale is appropriate – e.g. 10% until costs have been recovered, rising to 15% 

· the revenue on which the royalty percentage is calculated (i.e. after payment of third party charges and VAT) – defined as the “distributable revenue”

· payment mechanism: provision of royalty statements, either accompanied by a cheque or BACs payment or from which an invoice is generated

· royalty accounting periods: eg quarterly, half-yearly or annually

· the need for any sub-licensing to be authorised by the content owner

Confidentiality

Defines what information exchanged during the negotiation process is to be treated as confidential between the parties – online publishing is highly competitive, and some information is extremely sensitive.

Warranties and limits of liability
Legal requirements of all contracts, clarifying the legal framework within which any rights can be assigned or acquired – plenty of standard models available.

Termination

The escape routes if either party is in breach – key examples being bankruptcy and failure to deliver the service to agreed terms.

General  

While standard templates are available from TNA, no two contracts are ever the same, so many variables are involved, but other clauses will cover such standards as the governing legislation (England and Wales), Freedom of Information and Data Protection, “force majeure”, assignment and sub-licensing.

For more information email associates@nationalarchives.gsi.gov.uk
_1338789215.bin

