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National Library of Scotland response to the “Consultation on the UK 

implementation of Directive 2013/37/EU amending Directive 2003/98/EC on 

the re-use of public sector information” 

 

Article 4 – redress  

Question 1 

Do you agree that this represents the most appropriate way to deliver the means of 

redress required by the amending Directive? 

If you do not agree, what do you think would be suitable alternative and why? 

 

Yes. The proposed way to deliver the means of redress appears to meet the requirements of the 

Amending Directive. We have given consideration to (i) options A-D as outlined in paragraph 3.11 

of the consultation document and (ii) the particular case of redress in Scotland. Based on these 

factors and the requirements of the Amending Directive, we feel the proposed method is 

appropriate. In particular, reliance on existing bodies (e.g. OPSI), which benefit from accrued 

experience, is welcome. Likewise, we particularly support the avoidance of Option D (recourse to 

the courts) for the reasons outlined in the consultation document and the Impact Assessment (IA).  

 

Question 2 

Do you consider that the First-tier Tribunal is the appropriate body to hear and 

determine appeals against decisions made under the amending Directive? 

 

Yes. It is clear that the First-tier Tribunal (the Tribunal) is well-placed to handle this form of appeal. 

As outlined in the consultation document and IA, use of this appeal method should be low and on 

this basis in particular the use of an existing body is welcome and appropriate. We note that 

paragraph 5.10 of the IA refers to the Tribunal’s current role handling appeals to notices issued by 

the Information Commissioner on matters including Freedom of Information, and that in Scotland 

appeals regarding the Scottish Information Commissioner are addressed to the Court of Session 

(Freedom of Information (Scotland) Act 2002 (56)). However, as made clear in the consultation 

document (footnote to paragraph 3.9) the Tribunal enjoys a remit across the UK, and so can form a 

single appeal body for England, Wales, Northern Ireland, and Scotland. We welcome consistency and 

feel that a single, UK-wide body of appeal is appropriate and preferable.  
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Question 3 

Do you consider that the General Regulatory Chamber Rules of the First-tier Tribunal 

will suit the handling of these appeals? 

 

Yes. While we have no direct experience with the Tribunal or the General Regulatory Rules (the 

Rules) thereof, we feel the body’s existing competencies in the remit of Freedom of Information 

(inter alia) indicate appropriateness for the method of appeal required here. It is clear that the Rules 

require the Tribunal to meet the demands of Article 4 of the Amending Directive, namely by 

providing binding decisions based on fair, just, and impartial judicial process.  Therefore, we see no 

need to structure separate rules for this particular appeals process, which is welcome. 

 

Article 6 – charging options  

Question 4 

Do you have any comments about the proposed approach to laying down criteria for 

the calculation of charges in cases where charges above marginal cost are made? 

 

We note that this question relates specifically to Article 6(3) of the Amending Directive, which itself 

relates to exceptions detailed by Articles 6(2)(a) and (b). As a library, NLS falls within the exception 

outlined in Article 6(2)(c) and so will accordingly implement any charges based on the criteria of 

Article 6(4), where the level is similarly (although distinctly) calculated, but not by criteria laid down 

by Member States. We therefore can offer only limited feedback as to the proposed approach. 

Nevertheless, the proposal laid out in paragraphs 3.16 and 3.19 appear correct and welcome, 

inasmuch as they meet the criteria of the Amending Directive. Additionally, as above, we are 

encouraged by continued use of existing parameters, as consistency should strengthen the overall 

system (with a likely positive impact on bodies such as NLS in the longer term).  

 

General question 

Question 5 

With reference to the impact assessment, are there any other impacts, benefits or 

implications of the proposals which should be considered? 

 

With reference to the IA, and beyond the matters of Articles 4 and 6 (as those are addressed 

above), the terms of Article 11 (prohibition of exclusive arrangements) are most of note to NLS. 

While NLS has not yet determined our public task for the purposes of the Directive/Amending 

Directive, we may take the view that digitisation falls within this (e.g. taking guidance from section 

2(b) of the National Library of Scotland Act 2012) in contrast to the assertion of paragraph C.49 of 

the IA (“…many cultural organisations would argue that digitisation activities are outside of their 
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public tasks”). This would curtail our ability to make exclusive arrangements longer than 10 years. 

While minor in respect of the Amending Directive, we feel that this situation may raise future 

complications in terms of intellectual property ownership of digitised cultural heritage. Paragraph 

C.48 of the IA notes that Article 11 (2a) of the Amending Directive addresses the supply of copies 

to cultural institutions, but does not address the intellectual property ownership of such material. 

Clarification of intellectual property ownership of copies of cultural heritage items digitised through 

exclusive arrangements would be welcome, but we agree these are not essential for the 

transposition of the Amending Directive. The terms of Article 11 in general are welcome and we 

feel that the proposals make good consideration of other possible impacts on cultural institutions. 


