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About the ICO 

 

The ICO’s mission is to uphold information rights in the public 

interest, promoting openness by public bodies and data privacy for 

individuals. 

 

The ICO is the UK’s independent public authority set up to uphold information 
rights. We do this by promoting good practice, ruling on complaints providing 

information to individuals and organisations and taking appropriate action 
where the law is broken. 

 
The ICO enforces and oversees the Freedom of Information Act, the 

Environmental Information Regulations, the Data Protection Act and the 
Privacy and Electronic Communication Regulations.



 3 

Introduction 
 

The Commissioner welcomes the opportunity to respond to this consultation 
on the UK implementation of Directive 2013/37/EU. He welcomes the 

opportunity the new revised Directive offers to further improve the provision 
of public sector information that can be freely re-used.  The Commissioner has 

been strongly supportive of policies that improve the availability of open data, 
and the benefits for accountability, transparency and economic growth flow.    

 

There is an important link between access to information and re-use, and the 
Commissioner recognises the importance of both regimes working effectively. 

It is important that there is a clear and effective system to resolve complaints 
and promote good practice.  At the heart of any considerations must be the 

need to have the most effective system for the end user.  Under the open 
data concept there is convergence of re-use and access rights, as evidenced 

by the recent amendments to the Freedom of Information Act (FOIA), which 
we discuss further below. 

 
The Commissioner recognises his strong working relationship with the 

National Archives, formalised in a Memorandum of Understanding and a Co-
operation Agreement.   He hopes this will continue to provide a strong basis 

for joined up working whatever arrangements are made to implement the 
revised Directive. 
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Specific questions  
 

 
Question one:  Do you agree that this represents the most appropriate 

way to deliver the means of redress required by the amending 
Directive? If you do not agree, what do you think would be suitable 

alternative and why? 
 

Comments on Option B 

 
The Commissioner notes that Directive 2013/37/EU requires that the review 

body is a) impartial, b) has appropriate expertise and c) can make binding 
decisions.  

 
The Commissioner notes that OPSI itself only meets the second of these 

criteria.  It is beyond question that OPSI has appropriate expertise in the field 
of re-use of public sector information.   

 
He agrees that option B is technically feasible and would be compatible with 

the Directive.  He also recognises the value of an initial stage that can 
informally resolve complaints before a more formal complaint is made with 

the aim of seeking a binding decision.   
 

Whilst acknowledging the benefits of this approach the Commissioner would 

also highlight the drawback of having two separate tiers of the process, when 
an impartial administrative body could operate in a way that covers both 

informal resolution/recommendations and binding decisions.   
 

The Commissioner makes further comments on the proposed role of the First-
tier Tribunal (FTT) in answer to Question 2 below. 

 
 

Comments on Option C 
 

As an alternative to the two-tier arrangement in Option B, Option C proposes 
a single body to meet the requirements of the Directive, and suggests that the 

Information Commissioner’s Office (ICO) would be the most likely candidate 
for this role.  

 

The Commissioner emphasises that his office has considerable expertise in 
complaints handling. The ICO currently deals with over 5000 complaints every 

year under the Freedom of Information Act (FOIA), and provides an efficient 
and cost-effective means of resolving these.  

  
As an independent regulator, the ICO is a statutorily independent complaint 

handling body and makes decisions on FOIA complaints against government 
departments and other public authorities.    The Commissioner has networks 

and mechanisms to promote good practice to the 100,000 plus public 
authorities covered by FOIA. 
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The ICO makes binding decisions in FOIA cases, by issuing a decision notice; 

failure to comply with a decision notice is a contempt of court. The 
Commissioner would also observe that in many cases he is able to bring about 

an informal resolution of complaints precisely because parties are aware that, 
as an alternative, he has the ability to make binding decisions.    

 
The ICO does not currently have experience of dealing with re-use cases (as 

distinct from information access). The amendments to FOIA made by the 
Protection of Freedoms Act include provisions about the re-use of datasets, 

and complaints against public authorities in relation to these provisions would 
go the ICO, rather than to OPSI.  The Co-operation Agreement between the 

ICO and OPSI is intended to deal with any overlap of responsibilities in this 

area.   
 

FOIA covers England, Wales and Northern Ireland; there is a separate 
Freedom of Information (Scotland) Act and a Scottish Information 

Commissioner. The consultation document says that under Option C re-use 
complaints relating to devolved Scottish public sector bodies would have to be 

dealt with by the Scottish Information Commissioner, and expresses a 
preference for a “UK consolidated approach”. The Commissioner would 

however observe that there is a precedent for EU legislation being 
implemented by different means in Scotland: Directive 2003/4/EC on 

environmental information is implemented in England, Wales and Northern 
Ireland by the Environmental Information Regulations, and in Scotland by the 

Environmental Information (Scotland) Regulations. The Commissioner is not 
aware of any evidence of “confusion and inconsistency of approach” in that 

regard.  

 
The Commissioner does not wish to suggest that the preferred option is the 

wrong one. He is however of the view that there are some difficulties with this 
option, which he has suggested here and in response to Question 2 below. He 

is also of the view that his office has the necessary impartiality and the 
binding powers, and would be capable of acquiring the necessary expertise, if 

called upon to carry out the role of review body for re-use. 
 

 
Question two:  Do you consider that the First-tier Tribunal is the 

appropriate body to hear and determine appeals against decisions 
made under the amending Directive? 

 
The Commissioner makes the following observations in relation to the role of 

the FTT in the preferred option.   

 
In Option B the binding decision would be made by the FTT. This would 

therefore be a judicial, rather than an administrative decision. The 
Commissioner questions whether it is necessary or proportionate that the first 

available binding decision on a complaint is a judicial one.    
 

The Commissioner believes that a Tribunal would less likely to attract appeals 
compared to an administrate body with binding powers.  Approaching a 
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Tribunal is likely to be more daunting to an applicant.  An applicant may also 
feel they need legal representation.  Whilst appeals to the FTT are currently 

free of charge the Commissioner notes that the Government has indicated 
that it will examine the scope for extending Tribunal fees to other types of 

tribunal, including the Information Tribunal1.   There are therefore questions 
about accessibility to the end user.   

 
Under Option B it is likely that the FTT would be making rulings on the level of 

charges for re-use in some particular cases. The Commissioner believes 
further consideration should be given to the question of whether it would be a 

better use of public funds for a judicial Tribunal to only hear appeals from a 
binding decision issued by an administrative body.  Furthermore, since each 

FTT is differently constituted and the decisions of one FTT are not binding on 

another, there is a question as to how consistent these decisions could be. In 
the alternative, a body that makes an administrative decision, such as the 

ICO, is likely to be more consistent.  
 

The Commissioner would also point out that in FOIA and EIR appeals to the 
FTT, the case is the Appellant (the requester or the public authority) v the 

Information Commissioner, since the appeal is against a decision of the 
Commissioner, which is binding unless appealed. Under Option B, OPSI would 

not be making a binding decision, so the appeal would not be against OPSI. It 
is therefore not clear what role OPSI would have before the FTT. The 

Commissioner would highlight the benefits, to both sides, of having the 
decision making body involved as a party defending its decision in certain 

cases. 
  

 

Question three:  Do you consider that the General Regulatory 
Chamber Rules of the First-tier Tribunal will suit the handling of these 

appeals?  
 

The consultation is not clear on onward rights of appeal from the FTT.  The 
Commissioner presumes that if the General Regulatory Chamber Rules apply 

there would be onward right of appeal but this should be clarified. 
 
 
Question four: Do you have any comments about the proposed 
approach to laying down criteria for the calculation of charges in 

cases where charges above marginal cost are made?  
 

The Commissioner considers that the proposed approach to charges above 
marginal cost is a reasonable one, and has no further comment to make on 

this. 
 

 

 

                                    
1 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/217298/gov-

resp-justice-comm-foi-act.pdf  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/217298/gov-resp-justice-comm-foi-act.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/217298/gov-resp-justice-comm-foi-act.pdf
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Question five: With reference to the impact assessment, are there any 

other impacts, benefits or implications of the proposals which should 
be considered?   
 

The consultation document refers to the dataset provisions in FOIA but does 

not discuss it further.  
 

The dataset provisions provide an important link between open data (including 
re-use) and access to information. They create a duty to provide certain 

information in a form that is capable of re-use and under conditions that 
permit re-use. It is important that these duties are enacted in legislation, 

rather than simply being part of an open data policy objective. The 
relationship between the dataset provisions and the requirement of the 

amended Directive will need to be addressed. The Commissioner expects that 
there will be a full assessment of whether and how to change these 

provisions, which have only recently been brought into force. This should also 
include a consideration of the effect of judgment of the Court of Appeal in 

Innes v the Information Commissioner and Buckinghamshire County Council 
[2014] EWCA Civ 1086, concerning a preference to receive information in a 

specific format (including a re-usable format).  

 
Having made considerable efforts to promote the benefits of open data and 

explain the new dataset provisions in FOIA to public authorities it will be 
disappointing if transposition results in a significant de-coupling of these new 

rights added to FOIA.  The Commissioner is concerned about confusion this 
will cause. 

 
The Commissioner considers that it is important that there is continuing 

convergence between the right to receive information and the right to re-use 
it. He hopes that that will continue to be the direction of travel, even if those 

rights are enforced by two different regulators.  Whichever option is chosen, it 
is important that there is a coherent and joined-up complaints route for those 

wishing to access and re-use information 
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Consultation on the UK implementation of 
Directive 2013/37/EU amending 
Directive 2003/98/EC on the re-use of 
public sector information. 
 
 

For further information on this submission, please contact Carl Wiper, Senior 

Policy Officer, on 01625 5545503 or email carl.wiper@ico.org.uk  

 

 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 

 
 

 
 

 
 

 
 

If you would like to contact us please call 0303 123 1113. 
 

www.ico.org.uk 
 

Information Commissioner’s Office 
Wycliffe House, Water Lane 

Wilmslow, Cheshire, SK9 5AF 


