
IPSA (The Association of Independent Personal Search Agents)
welcomes the opportunity to respond.

Date: October 7th 2014

Respondent: Christian Lister, Chairman of IPSA

The implementation of Directive 2013/37/EU amending Directive
2003/98/EC : Public Sector Information Re-use.



Abbreviations:

To be known or recognised as;

IPSA (as stated)

TNA (The National Archives)

OPSI (Office of Public Sector Information)

PSIC (Public Sector Information Consulting)

OFT (Office of Fair Trading)

PSIdh (Public Sector Information Data Holders)

PSIru (Public Sector Information Re-Users)

LAs (Local Authorities / Local Government)

PSI (Public Sector Information)



In response to the questions posed:

Question 1:

Yes. OPSI should have regulatory oversight of the PSI both
interms of holders and re-users under the 'spirit' of the Directive,
under Article 4.

Question 2:

Yes. IPSA along with The Information Commissioner (ICO) have
engaged the process and it has proved effective, under Article 6 -
yet the ICO has since ignored the provision of the Directive and
published charging guidance for PSI.

Question 3:

Yes. Arbitration should be the first mechanism applied with a
swift referral to tribunal under these guidelines. All parties must
act in the 'spirit' of the Directive; a maximum of a 6 week
framework should be applied, in a cradle to grave outcome; which
promote best practice from all under Article 4, as the best
possible 'means of redress'.



Question 4:

Yes.

IPSA draws TNA's (The National Archives)  attention to: The EFTA
Court Judgment;

JUDGMENT OF THE COURT

16 December 2013

*

(Directive 2003/98/EC on the re-use of public sector information
– Principles

governing charging – Transparency – Notion of cost – Self-
financing requirements)

In Case E-7/13.

and it's ultimate conclusion;

1.  Articles  6  and  7  of  Directive  2003/98/EC  require  that,
when charges are made  for the  re-use of public sector
information,  a substantive  examination  must  have  been
undertaken  at  the time when the charge is fixed. The
examination  must  show that the total income from such
charges does not exceed the cost of collection,  production,
reproduction  and  dissemination  of documents,  plus  a
reasonable  return  on  investment.  If  the factors  relevant  to
performing  a  calculation  are  uncertain,  an estimate must  at
least  be made. However, the calculation basis for the charges
need only be made available upon request. This applies
irrespective  of whether  the  charge  is  set  in  legislation, by the
relevant public authority or by other means.

2.  When  the  cost  pursuant  to  Article  6  of  the  Directive  is
determined,  account  may  be  taken  of  the  cost  incurred  by
a public sector body in  connection with  the initial collection and
production  of  the  documents  in  question.  In  such  case,  any



income accrued in that respect, for example fees or taxes such as
stamp duties, which reduce or offset that cost, must also be
taken into account.

3.  Self-financing  requirements  for  public  sector  bodies  may
be taken into account when determining the cost under Article 6
of  the  Directive.  This  applies  insofar  as  only  cost  elements,
together  with  a  reasonable  return  on  investment,  that  are
related to the document processing necessary for re-use set out
in Article 6 are taken into account.

IPSA is concerned that Article 7 has been omitted from the scope
of the consultation.

IPSA notes that 'marginal costs' are 'marginal costs' with no
further costs implied and full transparency under Article 7 needs
to preclude any charges or financial mechanisms devised by
Public Sector Data Holders (PSDH) at the earliest opportunity to
allow the Public Sector Data re-users (PSIR) to grow this new
digital economy without hindrance.

Question 5:

IPSA has serious concerns regarding UK Central Government and
Local Government policies towards PSI. We, as a body have
stipulated so, since 2005; both have been like the 'wild-west'.

The OFT Market Review in 2005 found unacceptable data access
restrictions amongst other anti-competitive actions against the
Personal Search Industry Sector regarding Local Authorities; as
the major holder the data.



Case Study (within context):

2014: ICO publishes guidance for charging for Local Authorities
against best PSI practice and without consultation; ignoring
EFTA Court Case E-7/13 - and should be made legally liable for
all costs endured since publication.

2014: Local Authorities are currently subject to the legal class
action for illegal charging.

2010: Charges for Property Search Information Regulations
(CPSR) from Central Government rendered inactive.

2010: (June) The National Archives publishes it's "Case Study" on
Applying PSI to Local Authority Property Search Information: we
quote from the document;

"The local authority's initial purpose in this context is to enable
members of the public to know as much as possible about the
local authorities local area and to ensure potentate problems in
relation to properties can be foreseen. The purpose of completing
a property search ..........therefore be a re-use under the Re-Use
Regulations...."

IPSA notes this position as correct. However, we do take issue
with LA's using tax-payers funds to run the service (as only the
LLC1 form is mandatory) and the CON29 services' provided are
advertised as a commercial product using tax-payer money;
without paying VAT.

IPSA feels a level playing field could be a total back tax payment
to HMRC from 2004 from all Local Authorities on 'this'
commercial endeavour.

IPSA also feels, that the Directive should abolish past adoptions
of 'guidance' which leave a great deal of scope for non-
compliance:

Trading Funds and Local Authorities should not be able to
endorse, or equip or swap defitions under a 'Public Task' - this



data collated under the finances of the tax payer should be
simply 'pushed to web' and published for the greater consumer
community; should private enterprise build a business and
employ people in the local economy with entrepreneurial spirit,
this must be a sign of economic progress.

IFTS: should be a mandatory scheme for all PSIdh within 12
months of the adoption of the Directive.

As stated in the TNA Case Study; full accreditation ensures that
re-users of public sector information can  be confident that they
will be treated 'reasonably' and 'fairly' by public sector
information providers, as it shows a high level of compliance with
IFTS principles.......

IPSA welcomes the sincere lack of 'gold plating' with this
Directive; using it only for early adoption in April 2015.

IPSA disagrees with 2.7 of the Impact Assessment (on a Local
Authority PSIdh); as PSI re-users we encounter all of these
obstacles every day:

  Insufficient clarity and transparency, including practical
issues;

  Licensing terms that are restrictive or unclear, or lacking
altogether;

  Lack of information on data available for re-use;

  Lack of a robust complaints procedure;

  Locked resources;

  Excessive charging and lack of a level playing field, including
attempts by public sector bodies to maximise cost recovery, as
opposed to benefits for the wider economy;

  Unfair competition between the public and the private sector;

  Ineffective enforcement mechanisms.



We also strongly disagree with IA 2.8; which 'highlights' the scale
of the problem being limited to the UK. The ICO has been
inconsistent with its delivery mechanism; although 52 rulings
and defence of 3 tribunals delivered a clear and consistent
message for IPSA on property related data; the ICO reversed its
position earlier this year and gave a clear indication that 'wild-
west' like charging was now encouraged amongst PSIdh/Local
Authorities. The ICO even published charging guidance.

PSIdh should be subject to 'common pricing' of certain data sets.

Planning applications and building control information along
with highways data should be set at a standardised fee and not
left to PSIdh like Local Authorities to set multi-level charges
which would only deliver a postcode lottery for PSIru and the
consumer facing derived products.

IPSA strongly disapproves of 3.7 in the IA: data charges must be
marginal in-line with Case E-7/13.

Summary:

IPSA is concerned that Article 7 (transparency) was omitted
within context of this consultation.

Transparency in consultations and projected Impact Assessments
with Article 8 combined; and not as a far 'as possible', but only
within the spirit and reaching as 'far as possible' and
encompassing the present PSI situation, will benefit to UK data
re-users within the EU vision.




