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1.  
Introduction 

1.1
The Regulations implement a European Directive that seeks to encourage the re-use of public sector information so leading to the growth of the Information Industry.  The Regulations provide a framework for the effective re-use of public sector information and Public sector bodies are required to be: 
· Open and transparent in their dealings;
· Fair and not to discriminate;

1.2 
The purpose of this guidance is to explain what the implications of the new Regulations are for central government.  

1.3 
Re-use basically means any use of the information other than for the purpose it was originally created.  In many cases this will involve a company obtaining information produced by a government department, adding value to it and publishing it in the context of an information product or service.  A prime example is a legal publisher which re-uses legislation in a legal text book or electronic product.  
  

1.4
The Regulations state that a public sector body may permit re-use and where it does, it shall comply with the Regulations. This means that, like other copyright owners, there is no automatic obligation to allow the re-use of any document they hold.  This is in line with the protection of intellectual property rights, as set down in the Berne Convention.  

 

1.5
Although the regulations do not place a firm obligation on public sector bodies to permit re-use, government policy in recent years has been to encourage re-use of information.  The policy for central government in this respect is set out in HM Treasury’s Cross Cutting Review of the Knowledge Economy.  It should also be noted that where a public sector body allows one organisation to re-use the information the same terms should be available to others in the interests of non-discrimination.

2.
Copyright 

 
2.1 Material produced by central government is covered by Crown copyright under the Copyright, Designs and Patents Act 1988.  Databases also enjoy protection under the Database Regulations. The Controller of Her Majesty’s Stationery Office (HMSO) and the Office of the Queen’s Printer for Scotland (OQPS) have responsibility for the management of Crown copyright and Crown owned databases.   HMSO and OQPS operate within the wider Office of Public Sector Information (OPSI).     

  

2.2 The Regulations only apply to copyright and related rights (database rights, publication rights and rights in performances).  It does not apply to other intellectual property rights, such as patents, trade marks, and design rights.

 

2.3 Government departments disseminate the information they produce, either by publishing the material itself; or by publishing through a third party commercial publisher.  Subject to ensuring that the material is not published on an exclusive basis nothing in the Regulations affects the freedom of the departments to choose either course. 
 

3. 
What information is covered?
3.1
Most information produced by central government falls within the scope of the Regulations.  There are, however, a number of exclusions.  This covers information:

· that falls outside the scope of the public task. For example, where a department produces documents that are not directly related to their core responsibilities.  This may cover documents that are of a value added or commercial nature and which might be in competition with others in the market;
· in which the Crown does not own the copyright;

· that is exempt under access regimes such as Freedom of Information legislation and the Environmental Information Regulations.  An exception is information that is exempt under FoI because it is publicly accessible. Such information would usually be available for re-use;

· held by an archive if the archive exists, wholly or in part, for educational, research or cultural purposes. In this case all the information held by it is excluded, whether it is among the historical records or among the archive's own current files. The nature of the information held by the archive is not important; what matters in determining whether the information is excluded is the purpose for which the archive exists.

 4.
Request for re-use

 

4.1
The Regulations state that applicants requesting re-use should:

 
· submit requests in writing (which includes e-mail).  They must be legible, and usable for subsequent reference;

· give their name and address;

· specify which documents they want to re-use;

· state the purpose for which the document is to be re-used.

4.2
Any applications to re-use documents covered by Crown copyright (mostly central government material) should be sent to OPSI.  This is because OPSI have central responsibility for the management of Crown copyright.  In cases where the issue of access to material has yet to be decided then the request will be forwarded to the department concerned to resolve the access issue. If the department decides to release the material the request will be forwarded to OPSI who will deal with the licensing of the material. OPSI will not be able to respond to any such request until any access issues have been resolved.  

4.3
Some parts of central government are an exception to this rule, including Trading Funds, and have the authority to permit the re-use of the documents that they hold.  In these cases applications for re-use should be made directly to the body.  

  

4.4
Re-users will need to be given permission to re-use documents within a reasonable time-frame i.e. within 20 working days for readily available documents (where documents have been published or have been identified for re-use) or longer for previously unreleased documents  where permission to re-use would be subject to access issues being resolved.  

4.5
Consideration of whether re-use is permitted in no way affects the time limit for access to the information under Access to Information Legislation. 

 

4.6 
Exceptionally, where requests for re-use are extensive in terms of the number of documents requested, or raise complex issues, the department may extend the response time.  However, departments should note that they might be called upon to justify the reasonableness of the time taken if a complaint arises.  Departments must also let the applicant know before the expiry of the 20 working days that they are unable to respond to the request within the standard time frame, letting the applicant know when they expect to be able to respond.

5.
Transparency and Fairness 

5.1
There is an overriding principle in the Regulations to be transparent and open about the conditions for re-use.  This covers the following elements, some of which are dealt with in more detail later in this document.  These are:

· to notify applicants the reasons for refusal, including details of where the rights rest if not with the department  (see para 8);
· to publish conditions on re-use;
· to publish details of any charges that will apply (see para 6);
· to provide details of who applicants should complain to if they are dissatisfied (see para 10);
· to publish details of information assets that are available for re-use; and
· to publish details of any exclusive arrangements entered into.
5.2
Where the licensing is undertaken by OPSI, there is no need for departments to publish licence terms or charges as this information is published by OPSI. 
5.
Supply of documents

5.1
Documents should be made available in digital format where possible.  The Regulations, however, do not require that documents be made available in a format other than in the format or language in which the document already exists (unless it has duties to do so under other legislation such as the Disability Discrimination Act).  

5.2
There is also no obligation to:

· Create or adapt a document to comply with a request.  The emphasis is on re-use of existing documents rather than creating new documents or changing existing ones;
· Provide extracts of documents where this would entail disproportionate effort;   
· Continue producing a document purely for re-use by others.  
6.
Charging

6.1 
There is no obligation to charge for re-use.  However, if charges are made, the total income should not exceed the cost of collection, production, reproduction and dissemination of documents and a reasonable return on investment. The Regulations allow for a commercial rate to be charged for the re-use of documents.    This will be particularly applicable to government trading funds.    

6.2
For central government departments who license material through OPSI the cost of the license will be in accordance with the charges as set out on the OPSI website.

6.3
Departments may charge for the cost of creating and supplying documents in accordance with 6.1 above if the material is not already readily available.

7.
Asset Lists

 
7.1
The Regulations require asset lists to be produced.  An information asset is any information item that a department produces that is of interest or value to the organisation itself, and potentially to others.  Often these information sources have been developed as publication schemes to meet their obligations under FOI, however the Regulations require that both published and unpublished material should be listed.  

 

7.2
OPSI has the policy lead for the Information Asset Register (IAR) which is used widely across central government as a way of identifying and accessing asset lists. OPSI is developing a model for the next generation IAR with advanced search capabilities that will enable information assets that are available for re-use to be easily identified. 
8.
Notification of refusal

 

8.1
The Regulations explain the process to be used when a request for re-use of a document is refused:

 

· Reasons for refusal should be given in writing;

· The department should explain what forms of appeal are open to the applicant, both internal and independent;

· In cases where refusal is based on the fact that copyright or other relevant intellectual property rights are owned by a third party, the owner of the relevant IPRs should be identified, where known.  The same principle applies where the copyright (or other relevant IPRs) in the document is held jointly by the department and a third party; 

· Where the owner of the third party copyright is not known, then the name of the person from whom the document was obtained should be provided, where known.  If it is not known, this fact should be stated.  This would be subject to any confidentiality aspects.

 
9.
Prohibition of Exclusive Arrangements

9.1
The Regulations set out the principle that exclusive arrangements should not be entered into because it prevents others from re-using the document and inhibits competition. This covers appointing publishers to publish versions of documents endorsed by departments as well as licences covering the re-use of the document.  

9.2
One important exception is where a service in the public interest cannot be provided other than by means of granting an exclusive licence. This could be the case, for example, if a department has completed a competitive tendering exercise and is able to demonstrate that without exclusive rights no commercial publisher would be prepared to publish the document and this would adversely affect provision of a service in the public interest. 

9.3
The terms of any exclusive arrangement must be published and the justification for it regularly reviewed (at least every 3 years). This will need to take into account issues of commercial confidentiality and will only apply to arrangements entered into after 31 December 2003 (the date when the Directive came into force).

9.4
The Regulations provide for transitional arrangements once the Regulations come into force.  Where the provision of a service in the public interest is not at stake then any exclusive arrangement must end when the contract expires, or by 31st December 2008, whichever is the earlier.

10. 
Complaints procedure

10.1
It is important to operate an effective complaints procedure the terms of which should be published.  It should be made transparent to users how complaints will be handled, where they should be sent and how long it will take to respond to complaints: the Regulations state that complaints should be responded to “within a reasonable time”.  Departments should aim to respond within 20 working days unless there are good reasons why this is not possible.  

10.2 
All complaints must be made in writing, and the departments response to the complaint will also be in writing, giving reasons for their decision.
10.3 
Re-users should complain directly to the department in the first instance, however, if the internal process fails to resolve the complaint, the complainant may pursue the matter via OPSI or the Advisory Panel on Public Sector Information (APPSI) as follows:

· Complainants will be expected to specify in writing the basis of their complaint;  

· If the complaint concerns a potential breach of the Regulations, OPSI will investigate and issue a recommendation within thirty working days;    

· Both parties can request a review of OPSI’s recommendation by applying to a specially constituted Review Board of APPSI. The Board will investigate and make a recommendation within sixty working days;

· Each party has the option at any stage during this process of taking judicial action through the courts or to refer issues to regulatory bodies such as the Office of Fair Trading.  The courts or other regulatory bodies may take into account any Decision or Letter of Direction in its deliberations.  
11.
Links with access legislation

 

11.1
Whilst there is a clear link between freedom of information (FOI) legislation and these Regulations, there are significant differences.  The Regulations do not change access provisions; rather they provide a framework for re-use of information once access has been obtained.  Accordingly, the Regulations do not apply unless a document has been identified by as being available for re-use, has been provided to an applicant under Access to Information Legislation or is otherwise accessible by other means.  Any information provided under access regimes does not confer any automatic right to re-use it.   

11.2
These provisions are without prejudice to the Data Protection Act 1998 and to the extent that any applicant has to show or would have to show a particular interest in a document in order to obtain access to it, the Regulations do not apply.

11.3
The Environmental Information Regulations (EIR) give rights of access to environmental information as the FOI legislation gives to other types of public sector information. The main differences between the EIR and FOI are around charging and exemptions. The presumption is that environmental information should be released unless exceptions apply.
12.
The role of the Office of Public Sector Information (OPSI)

12.1
HMSO’s policy remit expanded to embrace the wider public sector, and OPSI  was formed to reflect these wider responsibilities.   OPSI incorporates HMSO and OQPS, and reflects its role at the heart of information policy.  It co-ordinates information policy standards across the whole of the public sector.  

12.2
OPSI has a number of key roles in making the Regulations work.  These include: 
· Initiating and sharing best practice across the public sector;

· Advice and assistance on licensing and publishing issues;
· providing a mediation and complaints review process.

12.3
In the area of best practice OPSI has developed systems and guidance for central government departments such as:

· large volumes of Crown Copyright material is licensed via the “click-use” online system which provides a quick and efficient licensing system.
· The Information Fair Trader Scheme (IFTS) has been designed to help departments meet the regulations and is a simple and cost effective on-line assessment system.
· The Information Asset Register (IAR) will collect central government information assets in a searchable central source
· Guidance on copyright notices is available on the OPSI website
More information on the Regulations can be found on the OPSI website at www.opsi.gov.uk  

Sources of Help

Office of Public Sector Information (OPSI)
102 Petty France
London

SW1H 9AJ 

licensing@opsi.gov.uk 

www.opsi.gov.uk 

Her Majesty’s Stationery Office (HMSO) 

102 Petty France
London

SW1H 9AJ 
licensing@opsi.gov.uk 

www.opsi.gov.uk 

Office of the Queen’s Printer for Scotland 

Admail ADM4058 

Edinburgh

EH1 1NG

queens-printer@oqps.gov.uk 

http://www.oqps.gov.uk/
Partnerships UK, 
10 Great George Street, 
London, 
SW1P 3AE

Tel: 020 7273 8384

www.partnershipsuk.org.uk 

Information Commissioners Office for England and Wales 

Wycliffe House 

Water Lane 
Wilmslow
Cheshire
SK9 5AF 
Tel: 01625 545 745
Fax: 01625 524 510 

www.informationcommissioner.gov.uk 

mail@ico.gsi.gov.uk 

Scottish Information Commissioner

Kinburn Castle,
Doubledykes Road, 
St Andrews, Fife 
KY16 9DS 

Tel: 01334 464610
enquiries@itspublicknowledge.info 
www.itspublicknowledge.info 
Department for the Environment, Fisheries and Rural Affairs (Defra)
Information Resource Centre
Lower Ground Floor
Ergon House
c/o Nobel House
17 Smith Square
London
SW1P 3JR

www.defra.gov.uk
Office of Fair Trading (OFT)

Fleetbank House,
2-6 Salisbury Square
London EC4Y 8JX.

Tel: 08457 22 44 99

enquiries@oft.gsi.gov.uk
www.oft.gov.uk
National Archives

Kew,

Richmond, 

Surrey, 

TW9 4DU. 

Tel: 020 8876 3444

www.nationalarchives.gov.uk






