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Foreword

Information collected in the course of government business can be re-used for many purposes.  The wealth of such public sector information (PSI) informs and guides citizens and helps to keep them safe.  It also fuels business and supports innovation. So its availability for re-use is of vital importance to citizens in the UK and across the rest of Europe.

Background

The legal encouragement for such re-use arises mainly from Directive 2003/98/EC of the European Parliament and Council of 17 November 2003 and from the subsequent UK Regulations implementing the Directive in British law. Under Article 13 of the Directive, the Commission is due to review the application of the Directive before 1 July 2008. Member States have been invited to send their comments to the Commission by 15 September 2008.

The EC review is fortuitously coinciding with much re-thinking in the UK – within government and without – of why and how PSI should be made available to commerce and the public at large.

APPSI is almost unique in Europe in being an independent body set up by government to advise Ministers and the UK Office of Public Sector Information (OPSI) on re-use of PSI (see Chapter 1).  Its members are drawn from the public and private sectors and from information traders, information collectors, academics and others.  They are appointed either as experts or as representatives of particular sectors.

APPSI has taken the opportunity of the Commission’s review of the Directive to look at its application in the United Kingdom, consider whether the original aims of the Directive have been fulfilled, and to comment on what might still need to be done to achieve those aims - whether through amendment to the Directive, the provision of guidance at EU level, or the evolution of policy and regulation within the UK itself. Though it is mostly focused on the UK situation, we have taken advantage of the wide knowledge of various APPSI members on policies and activities in other European Union Member States and elsewhere in the world.

Status of this document

This document is being sent to Ministers and the Director of OPSI as part of our remit to provide advice. Subsequently, the document will form the basis of APPSI’s formal response to the EC’s public consultation and is used to answer the questions issued by the EC to inform its review of the Directive.  The document is also made generally available as part of our commitment to operating transparently.  

The re-use of PSI is influenced by decisions taken in many places in government, some independently of each other. The historical legacy of past decisions also influences the current situation. Because the context is complex, we have sought to produce a free-standing report which provides enough background to the current situation for our proposals to be understood.

It will be no surprise that unanimity on all points was not possible: the tensions inherent in the interactions of different sectors, each with objectives which themselves differ, renders this almost inevitable.  We have chosen not to neuter this document by pretending such unanimity exists.  Rather we see it as important to identify where common ground exists and where it does not – and to highlight the different policy actions which might be appropriate. 
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Executive Summary 

APPSI thoroughly approves of the aims of the re-use Directive, as set out in the Recitals to the Directive.  However, it believes there is still much to be done to achieve and indeed further those aims.  

There is a divergence of views within APPSI as to what needs to be done.  On the one hand, the Trading Fund representative considers that the Directive as a whole needs only marginal clarifications (see Chapter 7).  The other Panel members however consider that, ideally, the Directive needs to be tightened in a number of key areas if its original aims are to be achieved in a truly harmonised fashion.  Alternatively, if the Directive is not to be amended, then clear and powerful guidance should be issued.  Indeed the Panel believes that much of what is desirable could be achieved most speedily by UK government action and commends this course of action. The majority view within APPSI is that:

· with certain explicit exceptions, Public Sector Bodies (PSBs) should be required to make PSI available for re-use;

· PSI originally created as part of the public task of a PSB or integral to the discharge of a public function should be within the scope of the Directive;
· high level EC policy guidance should be provided on interpretation of the concept of ‘public task’ and the UK government should create and operate a public process for its definition and periodic review; the process should include provision for public consultation and challenge;

· the scope of the exclusion of documents in which third parties own intellectual property rights should be clarified, so as to bring within the scope of the Directive documents (i.) where the third party is another EU public sector body; (ii) documents containing re-usable content that is not protected by the third party rights; and (iii) documents where the third party has licensed the document for re-use;

· EC guidance be provided to give much greater encouragement in the Directive for adoption of a marginal cost regime (for most documents), and clarification provided as to whether, and the extent to which, the costs that can be re-charged to re-users should relate to the documents in question or to documents in general; and also that guidance be provided on the principles that should apply to the calculation of costs, following best practice in Member States. The bulk of the APPSI members urge the UK government to move to a marginal cost pricing model for PSI;

· wherever exclusive arrangements remain, a justification should be published, and that all information about exclusive arrangements should appear in one place;
· the UK government should launch an awareness-raising campaign on the merits of PSI re-use.

SECTION A   THE CURRENT SITUATION

1. Introduction

1.1. Originally established by the Cabinet Office in 2003, shortly before adoption of the Directive, APPSI
 is a Non-Departmental Public Body of the Ministry of Justice. APPSI members
 are drawn from a wide variety of backgrounds including information providers, re-users and consumers of public-sector information, experts from academia and industry, representatives of producer and consumer groups, and representatives of the devolved administrations. APPSI's terms of reference are as follows:

· To advise Ministers on how to encourage and create opportunities in the information industry for greater re-use of public sector information; 

· To advise the Director of the Office of Public Sector Information and Controller of Her Majesty’s Stationery Office about changes and opportunities in the information industry, so that the licensing of Crown copyright and public sector information is aligned with current and emerging developments; 

· To review and consider complaints under the Re-use of Public Sector Information Regulations 2005 and advise on the impact of the complaints procedures under those regulations. 

1.2. APPSI's focus is the re-use of PSI and, specifically, encouraging greater use of PSI.  In the UK, it is OPSI
 that has responsibility for policy and regulation of the re-use of PSI. Much of OPSI’s and APPSI’s work in this context is governed by 'The Re-Use of Public Sector Information Regulations 2005’
 (the Regulations) introduced by the UK government to implement the Directive.  A detailed account of the impact of the Regulations and of progress that has been made in the UK since they came into force has been published by OPSI.
 

1.3. The re-use of PSI should be distinguished from, but needs to be co-ordinated with, related challenges:

1.3.1. that of securing and preserving PSI where the related policy and practice is largely the responsibility of The National Archives;

1.3.2. that of providing ready access to PSI under the freedom of information regime, policy responsibility for which belongs to the Ministry of Justice, while practice is regulated by the Information Commissioner;

1.3.3. providing access to Environmental Information, the responsibility for which (including the implementation in the UK of the Access to Environmental Information (AEI) Directive belongs primarily to Defra. 

1.4. Most strands of public information policy and management principles (except for Environmental Information) are therefore now gathered under the broad umbrella of the Ministry of Justice.

1.5. OPSI’s and APPSI’s very existence is evidence of the importance with which the UK government views PSI as a resource, and of the recognition that there are various perspectives that need to be taken into account in balancing the governmental, administrative, social and economic value of PSI.

1.6. APPSI has consistently supported the intent and implementation of the Directive. It also strongly supported the PSI Regulations introduced by the UK government to support the implementation of the Directive.  For example, in its Response to the Regulatory Impact Assessments published by HMSO
 and The Department of Trade and Industry as part of the process of consultation on the best method to implement the Directive in the UK
, APPSI said:

“The Panel sees the Directive as a wholly positive step in the development of a more transparent and harmonised regime for the re-use of public sector information in the EU. It strongly supports the aspirations underlying the Directive, and which are set out in the Recitals to the Directive. It also believes that the Directive provides a basis for developing more ambitious ways of exploiting the intellectual capital that resides in the public sector.”

1.7. This report provides the view of the members of APPSI on application of the Directive, with particular reference to the UK.
  It considers the practical (and in some cases innovative) steps taken by OPSI to ensure that this important piece of legislation is recognised, understood and put into practice.  

1.8. OPSI has done much since implementation of the Directive; indeed, some activity had already begun in anticipation of implementation.  It has been active in raising the profile of the re-use agenda, ensuring that it is central to emerging information policy development.  In particular, OPSI has:

· published a range of guidance material which sets out step-by-step what public sector organisations need to do to meet their responsibilities;

· contacted over 400 public sector organisations to spread awareness and raise standards;

· enhanced the Information Fair Trader Scheme (IFTS)
 and introduced IFTS Online, AKTive PSI and Click-Use Licensing, which set standards and make it easier to re-use public sector information (though APPSI notes that a consolidation of the IFTS and the regime created by the Regulations would be desirable); and

· investigated a number of complaints against public sector information holders, leading to licensing improvements.

1.9. In addition, OPSI has played a vital role in contributing to two key documents produced since implementation of the Directive in the UK:

· the Office of Fair Trading (“OFT”) study into the Commercial Use of Public Information (“the CUPI Study”- see Box 1),
 which investigated whether the market for the supply of public sector information worked efficiently for the benefit of consumers; and

· The Power of Information Review (see Box 2).

1.10. Nevertheless, despite these significant and sometimes insufficiently recognised efforts, it is APPSI’s view that the UK’s PSI assets remain substantially under-utilised.  This submission reviews the extent to which the underlying policy objectives of the Directive have been fulfilled within the UK and the impact of the policy and action taken by the UK government.  Our objective is to identify generic improvements where possible so as to enhance the exploitation of PSI.

1.11. With the benefit of over two years operational experience of the Directive and PSI Regulations, the overall view of APPSI is that it:

· remains committed to and thoroughly approves of the aims of the Directive, as set out in the Recitals to the Directive;

· believes however that there is still as much to be done in the UK (at least) to achieve those aims; 

· considers that the Directive needs to be tightened in a number of key areas if those aims are to be achieved fully.  This can either be done by changes to the Directive itself or by provision of clear guidance. Actions by the UK government could ameliorate those issues which are specific to the working of the UK.

The last two points are addressed directly in Section B of this paper.

2. Public Sector Information 

2.1. Public sector bodies are among the largest collectors and depositories of information in the UK.  It is estimated that up to 25% of all information originates from PSI.
  PSI is all-pervasive and essential but not always recognised as either. It covers public law, statistics, geography, consultation and policy documents, meteorology, hydrography, environmental issues, education, health service information, corporate and financial data, electoral data, data about governance and the economy and so forth.  Whilst this list is already long and steadily growing, certain data is excluded, for example, data which is considered as sensitive or confidential and covered by privacy laws and data protection conventions. These PSI exclusions are generally subject to review to maintain legitimate protected status, while retaining public trust and confidence. 

2.2. PSI is used directly or indirectly by every citizen daily. Governments and Nation States cannot function without it.  Commercial organisations rely upon it.  It is pivotal to the development of the knowledge economy and the competitive position of the UK and the EU in the modern world. In 2000, PIRA estimated the average value of PSI, including the cultural content, for EU countries at approximately 1% of GDP.

2.3. However its true economic value is likely to be far greater than this. The OECD
 explained it thus: 

“The re-use of this data by the private sector has real benefits. First of all, PSI is:

· directly commercially exploitable as “raw material” for value-added products and services; and secondly, 

· it has an element of “indirect economic potential” as inputs into economic activities to improve efficient decision-taking and production.”

2.4. Beyond its economic value, PSI has other virtues. Government statistics for example are used in setting targets and help citizens to assess the performance of the government of the day. Such information underpins education and fosters evidence-based understanding of major public issues.  As such, PSI fosters an informed and fair democracy.

2.5. The private sector has a vital role to play in this process.  It can bring imagination and innovation to the dissemination of PSI in order to maximise its economic and other benefits.  It can be a creator of wealth and jobs and a generator of tax revenues.  It can offer choice and, by its activity, stimulate economically efficient production.  It frequently understands the needs of new customers better than the originator of the PSI itself.

2.6. The converse is also true.  Where PSI is either unavailable or not easily accessible, then vital information - produced by the State and generally funded at least in part by the taxpayer - is under-utilised; thus resources and opportunities are wasted.  

2.7. The relationship between public and private sector bodies then is at the heart of successful re-use of PSI. This will become ever more important: for example, success of some of the EU’s more ambitious projects, such as INSPIRE
 - which seeks to provide a common infrastructure for spatial (including geographic, environmental and other) information across the EU - is certain to need close co-operation between the public and private sectors.  A relatively flexible framework for joint working is likely to be necessary if they are to be delivered rapidly, efficiently and at reasonable cost to the taxpayer. 

2.8. The ideal is obvious: to maximise the beneficial use of PSI created mainly by large public investments.  But it would be naive not to recognise the constraints that exist to meeting this ideal. For instance, we note that public sector bodies operate in certain respects under different principles to private sector bodies – demonstrable equity of treatment of all parties is often mandated on government bodies whilst private sector bodies typically need to operate on shorter time scales than is normal in the public sector.  By understanding the drivers and the constraints – and seeking to minimise the latter – we can enhance the chances of meeting our common goal. 

3. The Intended Impact of the PSI Re-use Directive 

3.1. The evolution towards an information and knowledge society influences the life of every citizen in the Community by enabling them to gain new ways of accessing and acquiring knowledge. 

3.2. The EC Treaty provides for the establishment of an internal market and of a system ensuring that competition in the internal market is not distorted. Harmonisation of the rules and practices in the Member States relating to the re-use of public sector information contributes to the achievement of these objectives.  

3.3. The Directive identified several key benefits of a harmonised regime:

3.3.1. greater access to knowledge for citizens.  Recital (2) stated:

The evolution towards an information and knowledge society influences the life of every citizen in the Community, inter alia, by enabling them to gain new ways of accessing and acquiring knowledge.

3.3.2. an environment in which Community-wide services can develop. Recital (5) of the Directive stated:

One of the principal aims of the establishment of an internal market is the creation of conditions conducive to the development of Community-wide services. Public sector information is an important primary material for digital content products and services and will become an even more important content resource with the development of wireless content services. Broad cross-border geographical coverage will also be essential in this context. Wider possibilities of re-using public sector information should inter alia allow European companies to exploit its potential and contribute to economic growth and job creation. 

3.4. The EU PSI Re-use Directive can be seen as linked to two European policy initiatives:

· i2010 - A European Information Society for growth and employment; and

· the Lisbon Strategy for growth and jobs.

3.5. The Council of Ministers recognised both that PSI providers are generally natural monopoly suppliers and the potential economic value from making PSI more widely available by encouraging private sector involvement.  The Council specifically wanted to help stimulate the development of innovative new information products and services across Europe, so boosting the EU’s information industry.

3.6. The Re-use Directive was approved by the Council of Ministers and passed by the European Parliament on 17th November 2003, with its implementation being required by 1st July 2005.  The aim of the Directive was to encourage the re-use of public sector information by removing obstacles that stand in the way of re-use. Its main themes are improving transparency, fairness and consistency and trying to ensure a level competitive playing-field. 

4. Achievements to date from implementing the Directive in the UK

4.1. The UK was one of eight Member States to have implemented the Directive by the 1st July 2005 deadline. The effect of the Directive in the UK has been beneficial in a number of ways.  It has: 

· given greater prominence to the re-use of PSI on the political agenda;

· helped to fuel debate about proper policy in this area;

· applied a degree of pressure on PSI producers to make information available (though not in all cases);

· provided ground-rules which make it easier for potential private sector PSI re-users to apply leverage to PSI producers to allow re-use of their data.

4.2. The transposition of the Directive in the UK is strengthened and enlarged by the role of OPSI.  In the UK, OPSI has a broad (if not sole) responsibility for information policy.  As far as we understand, this concentration of responsibility is unique in Europe and many people have commented favourably on the existence of OPSI and its activities.  Importantly, OPSI continues to encourage and develop best practice amongst PSI holders and acts as the first point of reference in the complaints process introduced under the Directive, even if OPSI’s capacity to achieve these objectives remains resource-constrained.  It also continues to operate, in parallel to the regime created by the Regulations, the Information Fair Trader Scheme (IFTS).
  This scheme contains requirements similar to those of the Directive.  In particular members of IFTS must:

· make a commitment to five information fair trader principles of Openness, Transparency, Fairness, Compliance and Challenge;

· have the commitment independently verified, usually by OPSI; and

· investigate any complaints that the commitment has not been met.

4.3. In the UK, much if not most available PSI can be licensed on simple licensing terms, either free or at the marginal cost of distribution.  OPSI has successfully introduced a model “click-use” licence and over 15,000 such licences have now been taken up.  There is therefore no doubt that considerable re-use of certain types of PSI is taking place at all levels.

4.4. The Directive has encouraged a wide range of UK public bodies to make more information available.  This is based on work done by OPSI to try to ensure that the public sector is aware of the Directive's requirements and implements them.  The progress on legislative and publicity issues is shown in the scorecard produced by ePSIplus.
  Examples of changed practice as a result of the Directive include:
4.4.1. improved awareness of legislative requirements and availability of information for re-use, resulting from OPSI's IFTS.  A study by the UK's Office of Fair Trading (OFT) recommended that use of IFTS should be extended across the Public Sector and the government is encouraging public sector information holders to adopt the IFTS measures;

4.4.2. promotion, where not already available, of Information Asset lists;

4.4.3. OPSI's development and implementation of a Click-Use licence for some types of information produced by central government bodies, and by Parliament;

4.4.4. the increased emphasis in the UK on the disputes resolution procedure operated by OPSI which includes the right of appeal to APPSI; also provision of a mediation service.

4.5. It should however be noted that not all improvements have arisen as a consequence of the EU Directive.  For example, the UK government’s Cross-cutting Review of the Knowledge Economy  (2000) made many positive changes, including the introduction of marginal cost pricing for raw data  (with the exception of trading funds), the establishment of the Office of Public Sector Information (OPSI) as a regulator, and the introduction of Information Asset Registers.

SECTION B  AREAS FOR IMPROVEMENT IN THE DIRECTIVE AND UK REGULATIONS

5 Concerns expressed about the current situation

5.1 Notwithstanding the achievements cited in Chapter 4 of this document, various concerns have been expressed about the effectiveness of the re-use regime as it has operated in the UK. The bulk of APPSI members believe that there has not been a step change in the re-use of PSI in the UK as a result of implementation of the Directive.  Ten years ago the barriers to re-use of PSI were mainly the cost and complexity of digitising public records, the limitations of bandwidth and distribution channels and the level of technical skill of the potential user-base.  Even in 2003, these constraints were still significant.  Since then, the explosion of Internet capability and usage has reduced these constraints hugely. Now, even though much PSI can technically be made easily available, other constraints have become the main ‘road blocks’ to its exploitation and the growth of new enterprises, products and services through innovation. The UK government has made it clear that such innovation is central to future UK success.
  

5.2 The majority of APPSI members
 believe that the most important constraints to innovation through PSI exploitation are now:

· inefficient interaction between government and markets, itself attributable to a number of causes;

· current UK government policy on charging: by requiring certain PSBs to recharge users the costs of producing some of its most valuable PSI, such as geospatial or geographical data (an area identified as having great opportunity for employment and growth),
 the re-use of PSI is impeded;

· the lack of any obligation in the Directive or UK Regulations on PSBs to make PSI available for re-use;

· difficulties of enforcement;

· problems arising from ambiguities of definition in the Directive and UK Regulations – in particular for 'Public Task', 'Re-use' (and confusion with 'Access') and 'Documents'. Though apparently arcane, these terms determine what should be made available and how and at what cost it is made available;

· complications arising from multiple ownership of the IPR associated with a document.  This can impede re-use e.g. where some owners are organisations that are not PSBs or are based outside the EU, and hence are not subject to the Directive.  Meteorological information is a particular example of this, e.g. weather forecasts use data from a wide range of sources which include almost all countries in the world and international bodies.  The originators allow their data to be used freely for safety etc reasons but not for other purposes;

· the lack of awareness of the benefits of making PSI available or the resources which are potentially available for exploitation;

· the potential for overlaps and confusion between the terms of the re-use Directive and the INSPIRE Directive.  Both directives have requirements on access to information, but the scope and definitions may very well be different;

· the resources allocated to the regulatory and policy-making sections of government, notably OPSI, which are modest relative to the amount of PSI generated, the need for co-ordination across all areas of the public sector, and the existing (and above all potential) size of the market for re-use.  

5.3 These concerns are not simply those of APPSI members alone. In response to complaints, proposals and government recognition of opportunities arising from the burgeoning technology, three major reports have been produced by or for government since December 2006 review aspects of PSI re-use in the UK.  These are: The Commercial Use of Public Information (CUPI) study (Box 1); The Power of Information Report (POIR) (Box 2); and the Models of Public Sector Information provision via Trading Funds (the ‘Cambridge Study’) (Box 3).  Each box describes the origins, focus and key findings of the relevant report.

Box 1 The Commercial Use of Public Information (CUPI)

The Office of Fair Trading (OFT)’s market study on The Commercial Use of Public Information (CUPI) was launched on 28 July 2005 and published in December 2006 under the OFT's function contained in section 5 of the Enterprise Act 2002. Its aim was to examine whether the way in which Public Sector Information Holders (PSIHs) supply information works well for businesses, to the best advantage for consumers.
Public sector information holders (PSIHs) are usually the only source for much of this raw data  and, although some make this available to businesses for free, others charge. A number of PSIHs also compete with businesses in turning the raw information into value-added products and services. This means PSIHs may have reason to restrict access to information provided solely by themselves.

The study found that raw information is not as easily available as it should be, some licensing arrangements are restrictive, prices are not always linked to costs and PSIHs may be charging higher prices to competing businesses and giving them less attractive terms than their own value-added operations.

The report has also found that much of the legislation and guidance - which aims to ensure access to information is provided on an equal basis - lacks clarity and is inadequately monitored. As a result, the full benefits of public sector information are not being realised. 

The OFT concluded that PSIHs should:

- make as much public sector information available as possible for commercial use/re-use

- ensure that businesses have access to public sector information at the earliest point that it is useful to them 

- provide access to information where the PSIH is the only supplier on an equal basis to all businesses and the PSIH itself

- use proportionate cost-related pricing and to account separately for their monopoly activities and their value-added activities so that PSIH's can demonstrate that they are providing and pricing information fairly and in a non-discriminatory manner, and

 - enable the regulator (Office of Public Sector Information) to monitor PSIHs better, with improved enforcement and complaints procedures. 

According to OFT, implementing these recommendations could double the value of public sector information to the UK economy to £1billion a year, and benefit consumers by providing a wider range of competitively priced goods and services.

The OFT highlighted the dichotomy of government approaches to PSI: “on the one hand, the Re-use of Public Sector Information Regulations 2005, the Freedom of Information Act 2000, the Environmental Information Regulations 2004 and the Transformational Government initiative aim to make as much PSI available as widely and cheaply as possible. On the other hand, the Trading Funds' requirement to fulfil income-generating targets and the Wider Markets Initiative (WMI) encourage PSIHs to earn an income from selling or licensing PSI.” 

Finally, OFT recognised that PSIHs are often the only source of the information they hold, largely because of high fixed collection costs, government funding for collection and privileged access, perhaps through statutory collection powers. They described this basic information, which cannot be substituted directly from other sources, as unrefined information. Once a PSIH does something with the unrefined information, it becomes in the OFT terms refined information.
Box 2 The Power of Information Report (POIR)

This was an external review by Tom Steinberg, Director of mySociety, and Ed Mayo, Chief Executive of the National Consumer Council, produced with support from the Prime Minister’s Strategy Unit. It was commissioned in February 2007 and reported four months later. Its terms of reference were:

“To explore new way developments in the use of citizen- and state – generated information in the UK, and to present an analysis and recommendations to the Cabinet Office Minister as part of the Policy Review.

Sub Questions to be addressed were:

- What is already going on? How significant is it?

- How can government catalyse more beneficial creation and sharing of information, and mutual support, between citizens?

- What can be done to improve the way government and its agencies publish and share the data they already have?

- Are there any notably information opportunities or shortfalls in sectors outside government that those sectors could work to rectify?”

The report’s 15 conclusions included: 

- To encourage innovation in the re-use of information by non-commercial users, UK trading funds should, in consultation with OPSI, examine the introduction of non-commercial re-use licences, along the lines of those pioneered by the BBC’s Backstage project and Google Maps.

- By Budget 2008, government should commission and publish an independent review of the costs and benefits of the current trading fund charging model for the re-use of public sector information, including the role of the five largest trading funds, the balance of direct versus downstream economic revenue, and the impact on the quality of public sector information.

- To ensure the most appropriate supply of information for re-use, government should consistently apply its policy of marginal cost pricing for ‘raw’ information to all public bodies, including trading funds, except where the published economic analysis shows this does not serve the interest of UK citizens.

- To improve the supply of government information for re-use, the Better Regulation Executive should promote publication of regulatory information, and should work with OPSI to encourage publication in open formats and under licences permitting re-use.

Government’s response was to accept the first, second and fourth of these recommendations, pointing out that the third would depend on the outcome from the study proposed in the second.

Box 3 Models of Public Sector Information provision via Trading Funds (the ‘Cambridge Study’) 

This study arose as a response to the government’s acceptance of the POIR study’s recommendations (see Box 2).  Carried out by distinguished economists and lawyers from Cambridge University, this study analysed the impact of adopting different models for the provision of public sector information by trading funds.  Its basic task was to examine the cost and benefits for society, and the effects on government revenue, of four different charging policies: profit-maximisation, average cost (cost-recovery), marginal cost and zero cost; both on their own and when interacted with various data distinctions such as raw versus value-added, and unrefined versus refined.  The study focused on the six largest trading funds by data provision.

The authors found that, for many products, limitations of data and/or ambiguities about the nature of the good itself (particularly the data/service divide) would have made the analysis so speculative as to be of little value. Based however on an analysis of the data made available to them and a series of assumptions – which they judged to be conservative – the authors generally confined their analyses to comparing the existing average cost (cost-recovery) regime with marginal cost. On this basis, they concluded that:

- In most cases, a marginal cost regime would be welfare improving (that is, the benefits to society of moving to a marginal cost regime outweighed the costs).

- A change in charging regime should not have a detrimental impact on the performance of trading funds in terms of efficiency or data quality, providing a suitable governance and regulatory regime is put in place.

The government’s response was (i) to promise to look closely at the public sector information held by trading funds to distinguish more clearly what is required by Government for public tasks, ensuring this information is made available as widely as possible for use in actual and potential downstream markets and (ii) in the lead up to the next Spending Review, to ensure that it is priced appropriately. The underlying principle government set out is that information collected for public purposes will be made available at a price that balances the need for access while ensuring customers pay a fair contribution to the cost of collecting this information in the long-term. Shortly afterwards the Shareholder Executive was commissioned to carry out such a study with Terms of Reference defined at http://www.shareholderexecutive.gov.uk/publications/pdf/tradingfunds250608terms.pdf
6 APPSI members’ major concerns

Here we elaborate on the brief summary of key issues set out above, beginning with a high level discussion and ending with a set of recommendations.

6.1 Interaction between government and markets in the UK

6.1.1 Given the existence of growing and potentially much larger markets for PSI, a key issue is the interaction between government and markets. Specifically, the issue is the impact the public sector can have on the way markets work.  This was the context of the CUPI Study (Box 1).

6.1.2 In its response to the CUPI Study,
 APPSI broadly agreed with the OFT’s conclusions. But it questioned whether the ‘bottom-up’ approach adopted by the OFT in valuing PSI made sense, pointing out that it was likely to seriously underestimate, and indeed mask, the value of the PSI market for those products and services where PSI is absolutely necessary.  The result is, APPSI believes, a serious underestimate of the true value of PSI to the economy.  APPSI cited OXERA’s 1999 study
 which estimated that in 1996:

· Ordnance Survey (OS)
 products and services contributed to activities which together produced 12-20% of gross value added (GVA). This amounted to £79–£136 billion worth of gross value added (GVA);

· this economic contribution of OS comes, in the main, through the use of OS products and services as a primary input into production by several key sectors in the economy (e.g. utilities, local government and transport). A similar study in 2001 for the British Geological Survey by Roger Tyms & Partners put the contribution of BGS in 2001 between £34bn and £61bn.

OXERA noted that there were qualitative benefits as well as quantitative ones from provision of OS data.  They also noted that substitution was likely if OS data did not exist.

6.1.3 The great bulk of APPSI members completely accept the OFT conclusions that raw information is not as easily available as it should be, some licensing arrangements are restrictive, prices are not always linked to costs and PSBs may be charging higher prices to competing businesses and giving them less attractive terms than their own value-added operations. They also accept the conclusion that much of the legislation and guidance, which aims to ensure access to information is provided on an equal basis, lacks clarity and is inadequately monitored. APPSI recognises that government has taken some steps towards improving matters but considers there is still much improvement to be made.

6.2 Charging policy in the UK

6.2.1 A second key issue for the UK, as for any Member State, is how far the collection, production and dissemination of PSI should be financed by the taxpayer and how far, if at all, it should be financed by the user.  This is not just a matter of finance policy, but of economic efficiency and social utility.  If the primary objective is to maximise revenue generation from re-use charges (and thereby reduce the burden on taxation), this may well reduce the extent to which PSI is re-used through pricing levels which make it outside the reach of some user groups – not all of which have equal purchasing power (c.f. utility companies and NGOs).  There is common experience and agreement that provision of PSI at marginal or zero cost increases the number of users.  Examples from as far apart as Australia and Austria support this view.
 There has also been some debate in the UK of whether the ‘user pays’ or the ‘free provision of data collected at taxpayer expense’ model provides the greatest overall benefit to society.  

6.2.2 In the UK this dilemma is exemplified by the Trading Funds (see Box 4 in Chapter 7)
 which are required to offset some or all of their costs from commercial income.  These are producers and suppliers of some of the most important categories of PSI in the UK.  There are also, however, significant producers of PSI that are not Trading Funds.
  The budgets that many of these Trading Funds have for information production are very large. In some cases these far exceed the costs recovered through charges to users.  

6.2.3 The impact of charging policy on PSI re-use has been much debated and, in relation to Trading Funds has been the subject of a recent study, published jointly by the Department for Business, Enterprise and Regulatory Reform (BERR) and HM Treasury in March 2008 (“the Cambridge Study”: see Box 3).
  So far as we are aware, this is the most expert economic analysis of the various charging models that has been carried out world-wide though Trading Funds have expressed reservations on the quality of some of its evidence base (see Chapter 7).    
6.2.4 Whilst taking note of certain significant limitations in the data available and the authors’ need to make important assumptions,
 APPSI sees the following conclusions of the Cambridge Study as highly significant:

“in most cases [of those studied – emphasis added] , a marginal cost regime would be welfare improving (that is, the benefits to society of moving to a marginal cost regime outweighed the costs)”; 
and
“having an adequate governance/regulatory regime in place is absolutely central to realizing the potential benefits from change (and also for delivering value for money even under the present charging arrangements).”
6.2.5 One objection often raised to a marginal cost regime is that this would reduce the incentive on PSBs to maintain high data quality.  There is no doubt that the quality of data produced by certain PSBs in the UK, including the Trading Funds, is of a high level and APPSI members would not wish this to be reduced (as has happened in some other parts of the world).  The Cambridge Study however argued that there was no inherent connection between data quality and charging models, and that if data quality was of prime importance, then this was a matter of public policy, regulation and continuity of state funding, and should not be left to the market.  

6.2.6 APPSI has welcomed the Cambridge Study, while acknowledging that much more detailed work needs to be done in this area, not only in the UK but elsewhere; it therefore also welcomes the Shareholder Executive’s review of Trading Funds now underway.  Such work should set the agenda for reviewing the UK policy frameworks in which issues of charging for PSI, and governance and regulation, are to be considered; it may well have relevance elsewhere outside the UK.  However, until these policy frameworks are reviewed, the uncertainty created in key areas such as charging, and the risk (as a result of commercial exploitation of PSI by PSBs) of ‘public task’ boundaries becoming more elastic than is appropriate, create a disincentive to private sector investment in certain important areas of PSI which the Directive and Regulations, as they stand, can do little to counter-balance.

6.3 Enforceability

6.3.1 When it considered the implementation of the Directive in UK law, APPSI was originally concerned to create a relatively ‘light touch’ process for handling complaints against PSBs that were alleged to be in breach of the obligations created under the Directive.  This question is handled further in section 6.9.

6.3.2 Under the Regulations, part of APPSI's role is to review and consider complaints that have already been considered by OPSI, and to advise on the impact of the complaints procedures under those regulations.  APPSI has had to consider one case where both bodies appealed to APPSI.
  This highlighted a number of difficulties.  One of the salient ones was the absence of real sanctions that could be applied in cases where PSBs are non-compliant.

6.3.3 In the UK, this absence is filled, potentially at least, by the existence of a parallel system of regulation, the IFTS.  For some PSBs (particularly in central government), the information that they produce is protected by Crown copyright.  These PSBs are licensed (under a ‘delegation of authority’) by the Controller of HMSO, which operates from within OPSI.  This is true of some Trading Funds, e.g. such as Ordnance Survey, the Meteorological Office, the UK Hydrographic Office and the Land Registry.  IFTS was introduced in 2002, initially for Trading Funds and HMSO.  Full IFTS accreditation, including OPSI actively verifying compliance to the scheme, is mandatory for such bodies.  Several other public bodies which manage their own copyright, e.g. the Environment Agency and some Local Authorities, have also achieved Full IFTS Accreditation.
  Some public bodies have chosen to have IFTS Online Assessment,
 a reduced version of the full IFTS without verification, to demonstrate that they meet the legal requirements of the Directive.  

6.3.4 There are views amongst APPSI members that IFTS in practice has been ineffective and provides inappropriate respectability. As mentioned above (section 1.8), IFTS has recently been tightened, enabling a delegation of authority to be terminated in the event of non compliance.  This is potentially a very powerful tool of enforcement.  However, there are difficulties in practice in using it.  Terminating a delegation would have catastrophic consequences for the operations of certain PSBs, and thus it requires the agreement of the Minister responsible for that PSB.  Further, IFTS does not apply to large swathes of the public sector, notably local authorities.  In short, the sanctions are in practice too draconian to be used for one group of PSBs and missing completely for the other. Finally, APPSI would prefer to see a single, coherent code of regulation applicable to all PSBs, implying a consolidation of the regime created by the Directive, and IFTS. 

The following sections set out APPSI’s view on particular aspects of the Directive, the regulations implementing it and certain other aspects of the UK approach to PSI re-use, together with recommendations for the way forward.  The order in which they are dealt with should not necessarily be taken as implying an order of importance.

6.4 Supply of PSI non-mandatory

6.4.1 The Directive does not contain an obligation to allow re-use of documents (Recital 9).  The Directive currently states that:

Public sector bodies should be encouraged to make available for re-use any documents held by them. Public sector bodies should promote and encourage re-use of documents. 

6.4.2 It is difficult to see how the full benefit of PSI re-use as a basis for economic growth and social utility can be enjoyed unless the re-use of PSI is proactively facilitated by PSBs.  However, evidence obtained from local authorities (governments) in the UK suggests an alarming lack of awareness and engagement with the issues, or interest in promoting the re-use of PSI held by them.
  The most recent survey by PSI Research show that, of the 75% of all local authorities in England and Wales responding to the survey, 8 out 10 admit they have not produced an Information Asset Register and a number have made it clear that they do not intend to comply with the Regulations since these are not mandatory.  APPSI draws the conclusion that, in the absence of an obligation to permit re-use, there is little or no incentive for PSBs to make PSI available for re-use, especially those with limited resources and other priorities.

6.4.3 It might be objected that an obligation to make PSI available for re-use would burden PSBs with additional cost.  However, APPSI does not consider this to be an insuperable problem.  PSBs should not be required to do any more than make the documents available (i.e. they would not be required to re-format them or even digitise them).  If the charging basis permitted recovery of marginal costs – as we support – then the costs of making documents available would be recoverable.

6.4.4 APPSI accepts that not all PSI should be made available for re-use.  This principle is already reflected in the Directive in Article 1(2)(c). This might need to be re-visited if PSI re-use were mandatory.  It would, however, certainly be preferable if a degree of consistency could be applied to the various access regimes, perhaps using the Access to Environmental Information Directive and Regulations (AEI) as the model.

APPSI recommends that, with certain explicit exceptions, PSBs should be required to make PSI available for re-use. At the very least, guidance should be issued creating a presumption that PSI should be available unless the specified exceptions apply. We recommend that UK action is taken to ensure that all PSBs should at least have to meet the requirements of IFTS, revised if necessary to include the Regulations.

6.5 What is a document?

6.5.1 A document is defined by Article 2 of the Directive as:

a)
any content whatever its medium (written on paper or stored in electronic form or as a sound, visual or audio-visual recording);

b)
any part of such content.

6.5.2 Documents whose supply is outside the public task of the PSB are excluded from the scope of the Directive i.e. there is no encouragement to make the information available for re-use.  Typically these include documents that are produced and charged for exclusively on a commercial basis, sometimes in competition with others in the market.  The Directive's definition of ‘document’ is not intended to cover computer programmes. 

6.5.3 The definition used in the Directive is very wide and is capable of applying to any type of information, from individual bytes to digital datasets, where a potential dataset may comprise Megabytes, Gigabytes or even Petabytes.  The breadth of the definition is not in itself a problem: indeed, the definition needs to be wide and flexible.  Difficulties can, however, arise in the context of charging (see section 6.10 below) because the very flexibility of the definition can facilitate manipulation.  For example, tensions can arise where a re-user requires an extract from a dataset, but the public sector body’s need to recover the costs of producing the larger dataset leads it to levy a charge based on the entirety of those costs, rather than the fraction attributable to the extract.  Examples have occurred of a lack of transparency of costs and the calculation of charges. These have, in some cases, made it very difficult to develop any reasonable dialogue between producers and re-users of data based on a common understanding of a ‘cost per document’.

APPSI sees no overwhelming need to revise the definition of ‘document’. Rather it recommends the introduction of guidance on appropriate approaches to charging for documents (see below).

6.6 Definition of ‘public sector body’

6.6.1 APPSI notes that there is a category of information, originally produced to discharge a public function, which retains the character of PSI, but which falls outside the scope of the Directive because it is held by bodies that are not PSBs.  These are often bodies that were PSBs but have since been given another status. In the UK an example is the Royal Mail.  In some Member States (but not all) this type of PSI remains in the public sector, which creates anomalies of treatment across the EU, impeding harmonisation.  

6.6.2 The PSI in question is sometimes of essential public importance (such as postcode files), and its exclusion from the Directive can have serious effects in retarding the development of innovative products and services, as well as impeding the efficiency of public administration.  In APPSI’s view, some at least of this information should fall within the scope of the Directive.  This would prevent avoidance of the Directive by transferring essential PSI to bodies that fall outside the technical definition of a PSB.

APPSI recommends that the Directive be amended to ensure that PSI originally  created as part of the public task of a PSB or integral to the discharge of a public function should be within the scope of the Directive.

6.7 Definition of Public Task?

6.7.1 The term ‘public task’ plays a crucial role in the Directive since documents whose supply falls outside a PSB’s public task are excluded from its application.  In its role of complaints review, the Review Board of APPSI has already had first hand experience in the lack of clarity as to what is covered by ‘public task’ and has highlighted the need for clearer definitions of the term.
  In considering the question the Review Board was faced with a tension. On the one hand, Recital 9 of the Directive states that:

Activities falling outside the public task will typically include supply of documents that are provided or charged for exclusively on a commercial basis and in competition with others in the market. 

6.7.2 On the other hand, in that decision, the public sector body (the Ordnance Survey) sought to insist that the commercialisation of the information held by OS was ‘a core part of its public task’.  This is of course a reflection of the special status of UK trading funds, itself a reflection of a wider policy that requires cost recoupment via commercial activity.  However, it may be that this issue has resonance elsewhere in the EU.  

6.7.3 Faced with this tension, the Review Board of APPSI commented that: 

While the Board accepts that the concept of the public task is necessary in any analysis of the activities and functions of public sector bodies, it has found that existing definitions of ‘public task’ are highly problematic and insufficiently precise. The Board certainly does not take the view that any supply of products by a public sector body on a commercial basis must necessarily fall outside that body’s public task, but the boundary between what is within the public task and what lies outside it is difficult to discern, especially in the case of trading funds. It is not clear whether the question is to be determined primarily by reference to (i) the public (including social or economic) need for the information; or to (ii) the duties of the public sector body as set by local law and practice. The Directive itself is not clear even though it suggests the latter. This would, however, militate against the harmonising intent of the Directive. [emphasis supplied]

6.7.4 There are various benefits in clarification of this issue:

(a) it would reinforce the message that if PSBs re-use information they should be subject to the same terms and conditions as any private sector re-user, maintaining the principle of fairness and non-discrimination (principles already enshrined for some in the IFTS and competition law);

(b) it would provide greater certainty to OPSI and APPSI as to whether specific complaints fall within the scope of the complaints process under the PSI Regulations;

(c) if the Directive were suitably amended, this would support the key objective of harmonisation.

6.7.5 In the Review Board’s decision (see above) it recommended that the best practice in the UK should be reviewed and amended to clarify the concept of ‘public task’, following appropriate consultation with relevant government departments, and each trading fund should then produce and publish a statement of scope of its public task consistent with an amended guide to best practice.  OPSI has already indicated that it will produce a clearer interpretation of what is meant by the term public task, to be included in its Guide to the Regulations and Best Practice, which will reinforce the existing practical guidance to public sector organisations to help them define their public task.  

6.7.6 However, APPSI believes that an adjustment to the legislation, or at least guidance on the principles, would be very helpful here.  This would assist in promoting a harmonised approach, which at present is impossible if the critical concept of ‘public task’ is simply left to be interpreted in accordance with local law, binding rules, ‘common administrative practice’ (accepting that there should be some scope for variation between Member States on what is defined as ‘public task’) or even departmental preference.  APPSI suggests that this concept would best be elucidated by reference to a set of common, EU-wide, principles, focusing on the discharge of a public need.  Any such elucidation should take account of the plethora of terms used in this area, notably the various binary oppositions (such as ‘raw’ / ’value-added’, ‘refined’ / ’unrefined’, ‘competed’ / ‘non-competed’, ‘upstream’ / ‘downstream’, whose use adds confusion rather than clarity. Within these high level principles the UK (and other nation states) would then define a process for defining public task. To encourage public trust in the process, APPSI believes there should be an element of consultation and possible public challenge in the definition process. It is also clear to APPSI that the public task for any particular body should be reviewed periodically as the needs of users and the boundaries between the state and the private sector evolve.

APPSI recommends that high-level policy guidance be provided by the Commission on interpretation of the concept of ‘public task’ and that the UK government put in place a process for its definition and periodic review.  This process should involve public consultation and the process should not be solely the preserve of the individual PSB.
6.8 Third party IPR input?

6.8.1 Strictly construed, the PSI Directive does not apply where a third party holds relevant IPR in the material.  This wide-ranging exclusion, which lacks specificity, catches PSI where only a small element of a third party IPR has been included.  This can have unintended consequences.  Public Sector IPR in the public task should not be a limitation.

6.8.2 APPSI considers that the phrase “for which third parties hold intellectual property rights” is unclear.  If the intent is to cover documents in which third parties own IPRs, then this needs to be clarified.  This may simply be a matter of language.

6.8.3 OPSI has already agreed to clarify the UK approach on third party copyright material in the Guide to the Regulations and Best Practice.  

6.8.4 In the meantime it would be extremely helpful for clarification to be provided by the Commission, perhaps in some guidance, notably on whether the exclusion:

· covers (or should cover) documents in which a third party owns intellectual property rights, where the third party is another PSB.  Notwithstanding the ownership of intellectual property rights by a third party PSB, the relevant documents would be governed by the rules in the Directive if supplied directly by that PSB.  It is difficult to see why these rules should be excluded where the documents are held by another PSB. Indeed, such an exclusion acts as an incentive to formulate avoidance strategies based on transfers of PSI between PSBs; 

· applies where the material protected by third party intellectual property rights is immaterial (for example because it is not the part of the document whose re-use is requested); and

· covers documents in which a third party owns intellectual property rights, provided that the third party has licensed the re-use of its intellectual property for the purposes in question.

6.8.5 It should also be noted that there is an anti-avoidance benefit to a clearer position here, as it is otherwise relatively easy for a PSB to place a document beyond the reach of the Directive by combining it with material protected by third party IPRs.

APPSI recommends that the Directive be amended to clarify the scope of the exclusion of documents in which third parties own intellectual property rights, so as to bring within the scope of the Directive documents where the third party is another EU public sector body; documents containing re-usable content that is not protected by the third party rights; and documents where the third party has licensed the document for re-use.

6.9 Lack of penalties?

6.9.1 Article 12 of the Directive requires that:

Member States shall bring into force the laws, regulations and administrative provisions necessary to comply with this Directive by 1 July 2005. They shall forthwith inform the Commission thereof.

6.9.2 This leaves the precise mechanics of enforcement to each Member State.  OPSI and APPSI have given considerable thought to the most proportionate method of enforcement, weighing up the cost of compliance, the cost of establishing a new dedicated regulator, the disincentive created by sole reliance on court proceedings (among other factors).  The balance of views among APPSI members when considering this issue in 2004 in the context of how the Directive should be implemented in UK law favoured the establishment of a dedicated independent regulator, to ensure compliance.  

6.9.3 However, the solution eventually recommended by APPSI, and adopted in the Regulations, was a complaints procedure designed to be quicker and cheaper than conventional litigation in the courts.  This has subsequently been criticised because of the limited sanctions or penalties that OPSI or APPSI can apply in the event of non-compliance.  OPSI has recently amended its procedures to make more explicit that it can terminate a licence to use Crown copyright material in the event of a finding of non-compliance, thus aligning its approach to enforcement of the Regulations with its approach to enforcement of the IFTS.  However, this only applies to ‘Crown Bodies’ and not to many PSBs such as local authorities (which are not Crown Bodies).

6.9.4 The discussion may not be of relevance to all other Member States because of different laws and types of PSB.  APPSI acknowledges that there is a balance to be struck, and that more powerful sanctions can have several consequences, one of which might be a more defensive and cautious attitude on the part of PSBs, which could result in additional costs and a reduction in the range of data made available.  APPSI also recognizes that competition law provides redress in some cases.  However, APPSI considers, in light of experience in the UK, that while the PSI Directive and Regulations provide a framework that can aid compliance, they need to be robustly applied and perhaps strengthened. 

6.9.5 APPSI considers that Article 12 is sufficient as it stands: it is for Member States to consider what remedies are needed to ensure compliance.  In the UK, a problem is that a breach of the Regulations does not give rise to an obvious cause of action enforceable through the courts.  Breach of statutory duty and judicial review are not straightforward.  However, the UK government is at risk of private law actions if it fails to provide adequate remedies.  APPSI will therefore propose to OPSI that this aspect of the Regulations should be reviewed, and particular consideration given to the establishment of a private law cause of action, enforceable through the courts, available in cases of non-compliance.

6.10 Accounting and Charging

6.10.1 The Principles Governing Charging as defined in Article 6 (and explained in Recital 14) of the Directive, state that: 

Where charges are made, the total income from supplying and allowing re-use of documents shall not exceed the cost of collection, production, reproduction and dissemination, together with a reasonable return on investment. Charges should be cost-oriented over the appropriate accounting period and calculated in line with the accounting principles applicable to the public sector bodies involved.

6.10.2 These charging principles are reinforced in Regulation 15, which states that:

(1) A public sector body may charge for allowing re-use. 

(2) The total income from any charge shall not exceed the sum of:

(a) the cost of collection, production, reproduction and dissemination of documents; and 

(b) a reasonable return on investment. 

(3) Any charges for re-use shall, so far as is reasonably practicable, be calculated 

(a) in accordance with the accounting principles applicable to the public sector body from time to time; and 

(b) on the basis of a reasonable estimate of the demand for documents over the appropriate accounting period. 

(4) A public sector body shall not charge an applicant for costs incurred in respect of activities mentioned under paragraph (2)(a) in respect of a request for re-use, if the same applicant had been charged in respect of those same activities by that public sector body for access to the same document under information access legislation.

(5) Where a public sector body charges for re-use, so far as is reasonably practicable, it shall establish standard charges.

(6) A public sector body shall specify in writing the basis on which a standard charge has been calculated if requested to do so by an applicant.

(7) Where a standard charge for re-use has not been established, the public sector body shall specify in writing the factors that will be taken into account in calculating the charge if requested to do so by an applicant.

6.10.3 The Directive provides that the total income from any charge should not exceed the cost of collection, production, reproduction and dissemination of documents, together with a reasonable return on investment.  This is highly problematic.  It is unclear whether the costs of collection, production, reproduction and dissemination of documents that are recoverable via charges are: 

(i)
those costs relating to the specific document(s) in question (i.e. actually the subject of the re-use request); or 

(ii)
the costs of all documents produced as part of a Public Sector Body’s (PSB’s) public task (i.e. potentially the subject of a re-use request).  

6.10.4 It will be noted that this issue is closely related to the question of how ‘documents’ are to be defined (see section 6.5.3 above).

6.10.5 There are disadvantages in interpreting Article 6 of the Directive in either way.  If (i) is correct, then this could burden PSBs with the task of developing pricing policies for each potentially re-usable item of data, and this could generate further costs that might be passed to the re-user, although this may be challengeable under Article 6.  On the other hand, if (ii) is correct this allows the PSB to:

· include in the charges it levies for any dataset its costs relating to all other datasets;

· cross-subsidise and indeed recover historic costs relating to other documents.

6.10.6 The effect of (ii), if correct, would be to allow any public sector body to treat its entire budget for the collection, production and dissemination of documents as the effective ceiling on charges.  This may seem hypothetical, but it is a factor in giving the public sector body the benefit of considerable flexibility in setting charges, and indeed would leave, as the only constraint on charges, the unfair/excessive pricing 'ceiling' imposed by competition law on entities in a dominant position.  However, this seems to fly in the face of the underlying policy objective of the Directive, which is reflected in Recital 14:

[...] Recovery of costs, together with a reasonable return on investment, consistent with applicable accounting principles and the relevant cost calculation method of the public sector body concerned, constitutes an upper limit to the charges, as any excessive prices should be precluded. The upper limit for charges set in this Directive is without prejudice to the right of Member States or public sector bodies to apply lower charges or no charges at all, and Member States should encourage public sector bodies to make documents available at charges that do not exceed the marginal costs for reproducing and disseminating the documents.

6.10.7 It is unclear from the Regulations or the Directive whether costs that have already been met by the public purse should remain recoverable via re-use charges.  This would amount to double recovery, and is surely against the spirit of the Directive, but it is not explicitly ruled out.  

6.10.8 If the current provisions on which costs may be recovered through re-use charges are to be retained, then some guidance on the accounting principles to be adopted in relation to the costs of data gathering and generation might be helpful.  APPSI acknowledges that the finance policy aspects are ultimately a matter for Member States, although the Directive could (perhaps in Article 7) require PSBs to provide an identification and explanation of these costs (and not just the calculation basis).  

6.10.9 However, APPSI notes that different Member States may have widely differing policies, which would militate against the principle of a level playing field and harmonisation.  At the same time, APPSI’s experience of the position in the UK is that PSBs are often not in a position to account for the costs of collection and production of documents in such a way as to create a transparent basis of calculation of re-use charges.  This may be unsurprising, as HM Treasury accounting principles have not historically required rigorous cost-based accounting, specifically in relation to information production and collection costs.

6.10.10 These difficulties would be eliminated if a marginal cost basis was adopted for calculating re-use charges.  As noted above, APPSI sees increasing acceptance of a marginal (or even zero) cost basis for calculating re-use charges.  In view of these arguments, APPSI has therefore moved to a position where the substantial majority of its members supports the adoption of a marginal cost regime, as advocated in the Cambridge Study.

APPSI recommends that guidance be provided to give much greater force to the encouragement in the Directive for adoption of a marginal cost regime (for most documents), and to clarify whether, and the extent to which, the costs that can be re-charged to re-users should relate to the documents in question or to documents in general; and also that guidance be provided on principles that should apply to the calculation of costs, following best practice in Member States. The bulk of the APPSI members urge the UK government to move to a marginal cost pricing model for PSI.

6.11 Exclusive Arrangements

6.11.1 APPSI is not aware that there has been a notable reduction in the number of exclusive arrangements in the UK since implementation of the Directive, although there is evidence that some PSBs converted some arrangements into non-exclusive licences in anticipation of the Regulations coming into force.  It is hard to identify exclusive licences, where they do exist, and to quantify the problem.  It is also hard to know how far, in the absence of the Directive, the number of exclusive arrangements would have increased.  

6.11.2 The lack of a transparent means of analysing this issue leads APPSI to suggest that, wherever exclusive arrangements remain, not only should their existence be published, but a justification should be published, and that all such information about exclusive arrangements should appear in one place (in the UK, it is suggested that OPSI should be responsible for this).

APPSI recommends that wherever exclusive arrangements remain, a justification should be published, and that all such information about exclusive arrangements should appear in one place for each Member State.

6.12 Enhancing awareness of the Directive, the regulations and the benefits of PSI re-use

6.12.1 Notwithstanding of the efforts of OPSI, APPSI and other parties, we have seen many examples – in the UK and elsewhere – of a complete lack of familiarity with the merits of PSI re-use and of the Directive and national regulations. Whole areas of the public sector in the UK outside central government seem to fall into this category. We have long called for a greater awareness-raising activity by government, perhaps using role model examples of where this has been a success.

6.12.2 Even however where the potential benefits to the public and commerce are clear, many organisations believe this is not a priority and is a drain on scarce resources. We are driven to the conclusion that it may be necessary for HM Treasury to provide modest funding for enabling PSI re-use.  We have argued elsewhere that this need not be expensive if material is supplied in whatever form it is held by the PSB.  We regard this as a better solution than allowing every PSB to set up its own charging regime and accountancy apparatus.

APPSI recommends that the UK government launches an awareness-raising campaign for the merits of PSI re-use and that consideration is given to provision of modest funding if necessary to oil the process. APPSI stands ready to help OPSI and Ministers define an appropriate communications strategy and support for the campaign.

6.13 Other aspects

6.13.1 APPSI considers that many important provisions of the Directive remain clear and are not in need of alteration.  For example, Articles 8 (Licences) and 10 (Non-discrimination) are satisfactory and not in need of clarification or adjustment.

6.13.2 So far as the exceptions contained in Article 1 (c), (d), (e) and (f) are concerned, APPSI has seen no evidence that would suggest that these need to be amended or adjusted, from a UK perspective.

7 The views of the Trading Funds on APPSI proposals
 

7.1 Trading Funds are government bodies which differ somewhat from other departments (Box 4). They have been at the centre of some of the discussions on PSI re-use and some of them have been the subject of the reports described in Boxes 1, 2 and 3.

Box 4 The UK government Trading Funds

There are over 20 UK Trading Funds and these operate under statute pursuant to the Government Trading Fund Acts 1973 and delegated legislation and are required to operate within a framework that includes supplementing, or fully funding, their operations from receipts of goods and services including licensing of data under delegated Crown copyright. Some of these Trading Funds also levy statutory charges.

Trading Funds are defined more by their differences in their business models and environments within which they operate, than their similarities. A continuum exists from those where data charges levied are a very small percentage of their recognised income to those that fully subsist from licensing their data.

General statement

7.2 The Trading Funds as represented at APPSI do not concur with the majority position on many issues reflected in this report and are pleased that the inclusive nature of APPSI allows some of their concerns to be acknowledged and explained. This section focuses on the key issues, although that should not be taken as an indication that Trading Funds accept the majority position on all other points. Additionally it should also be stated that the Trading Funds are operating within current government policy and recognise their responsibilities in meeting their obligations within this authority. 

7.3 The Trading Funds are committed to meeting their PSIH responsibilities and are fully open to reviewing mechanisms to achieve better access and availability of data. They consider evolution to the Trading Fund Model is a more proportionate and pragmatic approach than recommending a move to a marginal cost licensing model operating within a re-defined mandatory PSI framework. The Trading Funds are fully supportive of the IFTS model as operated by OPSI and consider this an innovative and critical initiative to help ensure improvements are made in data access.

The evidence base

7.4 Many references are made to the OFT CUPI report and the Models of Information, Cambridge Report, in these debates and the Trading Funds are concerned about the interpretations being drawn to date from these resources. Whilst these documents have added to the debate there are still issues outstanding as to whether these benefits have been fully quantified. Trading Funds are fully in support of additional work to help further enhance the evidence base.

7.5 In many commentaries and references in this report, there is a common view held to the value potential in geographic information. For example in the OFT CUPI report, it can be calculated that geographic information contributes approximately 35% of the value of public information.
 But it is also represented in Annexe G that the three PSIH’s, within the geographic information sector (geog), only account for a comparatively small annual total detriment (4%) in unlocked PSIH potential.
 These tables offer only sector figures for Geographic Information, rather than individual PSIH’s, but it still identifies the quantum of detriment is very small compared to the broad failure to exploit PSI from PSB’s in general. 

7.6 The Trading Funds propose this lack of significant detriment is a result of the Trading Fund model and that as these organisations focus on supplying data to meet users’ needs, this creates a fundamental relationship between making data available and the PSIH’s funding and on-going sustainability. Essentially creating a beneficial customer and supplier relationship. The Trading Funds consider that enhancements to the existing models are of course desirable to redress any residual detriment and that for example modifications and simplifications to licensing terms would give the increased flexibility that could be a further enabler to increased access.  The Trading Funds do recognise as well the majority position that new and innovative uses of data within the web 2.0 environment will demand greater innovation in supply and distribution models. 

7.7 The Trading Funds that operate with registration activities are also sensitive to concerns that there can be no cross-subsidisation between registration activities and data supply activities. Clear case law indicates that this is not legally permissible.

7.8 Trading Funds are concerned that full life cycle costs of maintaining data and one-off infrastructure costs in changing to a revised model have not been considered in analysis to date. Examples given in current reports of organisations moving to marginal cost or free supply models are not comparable in most cases to data offerings operated within the Trading Funds.

7.9 For example references to Australian case studies only relate to Commonwealth government data sets which only provide a small part of Australia’s data assets.
  A significant number of these data sets were compiled through one-off programmes and are not maintained.  State and Territory Governments, which provide the bulk of Australia’s environmental and spatial data generally, operate in cost recovery or in a profit maximisation model. These data sets are much closer in equivalence to data supplied through the Trading Funds. Australian Commonwealth and State and Territory Governments are also shareholders in a public company PSMA Australia Limited which provides national digital data sets assembled from state and commonwealth datasets to meet market need.

IPR and shared ownership of it

7.10 The APPSI majority has made a recommendation that exclusion of documents including third party intellectual property rights from the operation of the Directive should be qualified in three instances.  Trading Funds would have no objection to clarification that the exclusion does not extend to the second instance – re-useable content not protected by third party rights – provided that the content that is protected by third party rights is easily extracted.

7.11 Trading Funds do, however, have quite serious concerns about the other two items.  In respect of the first item – where the third party is another EU PSB – Trading Funds who need to operate in accordance with their respective delegations of authority and financial and other regulatory requirements could not countenance that another PSB (even in the UK, let alone the EU) could make decisions to allow the re-use of its information.  Also, Trading Funds could not make available information the IPR of which is held by another PSB as it would have no automatic authority to do so.

7.12 In relation to the third item – where the third party IPR is inextricably merged with the PSB’s IPR such that it cannot easily be separated – then this recommendation would have the effect of compulsory licensing of private sector data which the Directive cannot have intended.  Also, it is difficult to take any of the recommendations in isolation.  For example, if this aspect of this recommendation is read with the recommendation for marginal cost pricing, then this recommendation clearly cannot be supported, especially if private sector or non-national PSB data is involved. 
The international dimension

7.13 A number of Trading Funds operate under international obligations, such as the Met Office and the Hydrographic Office; many also include data with third party embedded IPR. These are created with suitably agreed licensing agreements. In the majority of cases it would not be practical or economic to back data out of these data sets, nor could the aggregated data be provided at marginal cost or in frameworks not supporting effective licensing and royalty return payments. 

Public Task

7.14 Trading Funds recognise concerns in setting a clearer definition and guidelines to the development of Public Task definitions. They are committed to support this activity but believe this is best addressed within the authority of each national government optimised to each country’s unique and varying needs.

The need for investment

7.15 Trading Funds fully understand their obligations to support innovation and believe that the model they operate within supports the allocation of the levels of investment required to bring innovative new data offerings into circulation. It is very early days in realising the full value of many PSB data sets and it is the experience of the Trading Funds that significant investment is necessary to provide data of the necessary quality and completeness to meet the new demands. This also includes substantial new investment required in back-office and enterprise wide IT systems to support maintenance and supply of these data sets. Trading Funds are concerned that standard government funding models may be considered less compatible to the levels of investment required in the new knowledge economy.

Box 5 Ordnance Survey of Great Britain – A Trading Fund Licensing Example

Ordnance Survey operates a market-based licensing model (Ramsey Pricing) which it argues allows the widest access to data based on a market defined, user pays model.

For example, one implementation of this licensing model allows for a fully maintained national road network data set, fully attributed and updated every six weeks, to be supplied to all organisations operating in the personal navigation device market-place on the same terms.  Over 3 million satellite-navigation and personal navigation device users are using this data, licensed to VAR’s (Value Added Resellers) at a fraction of the unit price of a satellite navigation device.  The same data set is also supplied, through partners, continuously accessed by users of Google Earth and Microsoft Virtual Earth, free-at-the point of use.

7.16 The Trading Funds consider what is set out in Box 5 is a tangible example of the unique nature of the Trading Fund model and their ability to work with the commercial partner community in meeting the demands of the new knowledge economy.

Conclusions

7.17 Trading Funds are pleased that the Government has commissioned the Trading Funds Review as detailed in this document.  Trading Funds are also in full agreement with the APPSI majority view that more detailed analysis is required before any changes are made to current policy and look forward to supporting this work.

8 Conclusions  

8.1 APPSI has no doubt of the importance of PSI to the private sector and citizen or that it remains under-utilised.  Nor does APPSI have any doubts about the economic value of PSI or that this is, in the words of the Power of Information report, a “story of opportunities”.

8.2 Realistically, there is no quick-fix which will ensure that access for re-use, and therefore PSI value, will be maximised.  Private sector companies still encounter barriers to PSI re-use, especially where some PSI producers are seeking to commercially exploit the PSI themselves.
  The removal of only some of the barriers will still not maximise re-use.  All the barriers must be removed for re-use to be maximised and this will inevitably take time and determined action.  

8.3 However APPSI's over-arching conclusion is that the Directive serves a vital purpose and is usefully contributing to the increase in PSI re-use. But the majority of the APPSI members believe  nonetheless that certain aspects are in urgent need of strengthening.  With the benefit of over two years operational experience of the Directive and PSI Regulations, APPSI remains committed to the aims of the Directive. However it considers the Directive needs to be tightened in a number of key areas, not least to ensure effective harmonisation and it does not feel that the UK has yet succeeded in those aims: for the latter reason, it urges the UK government to adopt our recommendations.

8.4 In line with the European Commission’s review of the implementation of the Directive, OPSI already plans to revisit the scope of the PSI Regulations, updating UK guidance as necessary.  The action plan already adopted by OPSI, if rigorously implemented, will address some of the problems areas identified by APPSI.  However, OPSI and indeed all those involved in the application of the letter and the principles of the Directive will be handicapped unless the key issues identified in this submission are addressed by the EU and by the UK government.
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